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CORRIGENDA. 


Page  30,  Une  37,  far  "  1851,"  read  "18C5." 

„      31,  line    *./nr  "of,"  read  "at." 

„      36,  line  IT,  /or  "  ceooguiied,"  read  "  teoagaixet." 

„     12,  margin,/(>r  "  stpmotbec,"  read  "  itepmother." 

„  45,  Une  10,  and  at  end  of  page  238,  add  "  In  the  matter  of  Paunameney 
Dritee,  decided  bj  G^rth,  C.J.,  Euid  Markbj,  J.,  on  the  4th  of  Jnne  1878,  it  was  held 
that,  aad6T  Hiada  ]aw,  the  relatiotiB  of  an  infant,  other  Utan  hU  father  and 
mothet,  have  not,  withoat  being  appointed  goordiana  by  a  Civil  Court,  anj  ahao- 
lute  right  to  the  onatody  of  fais  penon." 

Page  U8,  note  \,dele  "Act  lY  (B.fi.)  of  1870." 

„    124, line  23,  for  "orwhe  ther,"  read  "or  whelier." 

„    IH,  notes, /<w    "SJl,"  read  "SI." 

„    323,  note  5,  for   "  I,"  rtad  "  IS." 

„    334.  line  31, /or    "o  fneed,"  redd  "of  need.' 

„    343,  Une  17, /or    "trmO,"  read  "trHftent." 

„    308,  note   2, /or    "Engiah,"  troii  "English. " 

,,    389.  note   4, /or   "  IX,"  read  "XIX." 

„    4IS,  note   3, /or    "  18B7,"  rroi  "  1877." 

..    421,  note  3, /nr   "  464,"  read  "  444."' 
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LECTORE  I. 

THE  ASS  OF  HAJOBITT. 

The  subject  of  the  course  of  lectures  which  I  pro* 
pose  to  deliver  is  the  law  relating  to  the  disability 
of  infancy  in  the  Bengal  division  of  the  Presidency 
of  Fort  "William. 

An  infant,  in  the  legal  sense  of  the  term,  is  a  per< 
son  who  has  not  attained  the  age  of  majority  accord- 
ing to  the  personal  law  to  which  he  is  subject. 

'  This  age  is  arbitrarily  fixed  by  the  law  of  each 
country,  and  is  chosen  with  reference  to  the  time 
of  life  when  persons  ordinarily  have  attained  years 
of  discretion  and  are  capable  of  the  management 
of  their  own  affairs. 

In  consequence  of  their  want  of  experience,  and 
of  the  immaturity  of  their  judgment,  the  laws  of  all 
countries  provide  for  the  care  and  protection  of  the 
persons  and  property  of  infants  ;  and  infants  are 
declared  incapable  of  entering  into  many  of  the 
transactions  of  life. 

During  the  course  of  my  lectures  I  shall  have  to 
consider  the  incapacity  of  infants  according  to  the 
law  current  in  Bengal,  and  the  provisions  made  by 
that  law  for  the  protection  of  their  persons  and 
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property.    The  present  lecture  will  be  devoted  to  a 
consideration  of  the  age  of  majority  in  Bengal. 
Tbe«f[«o(      Uatil  the  passing  of  the  Indian  Majority  Act' 
BedgiL      there  was  no  uniform  age  of  majority  in  Bengal. 
The  ^;e  of  majority  of  Hindus  and  Bfahomedans 
was  determined  by  the  provisions  of  their  respective 
laws,  modified  under  certain  circumstances  by  Eng- 
lish   legislation;    while  the   limit  of  the  minority 
of  European  British  subjects,  and  other  inhabitants 
of  Bengal,  was  derivable  from  other  sources  of  law. 
Hindu  uw.     xhe  Hindu  law  does  not  seem  to  have  originally 
Btcnn.       fixed  any  specific  age  of  majority.    Menu  says' — 
"  Let  a  Brahmin,  having   dwelt  with  a  preceptor 
daring  the  first  quarter  -  of  a  man's  life,  pass  the 
second  quarter  of  human  life  in  his  own  house, 
when  he  has  contracted  a  legal  marriage."     Then 
l^dt      ffQ   have  the  following  sloka  from    the    Narada 
Smriti :'   *'  From  the  moment  God  gives  life,   till 

'  IS  of  1870 :  oame  into  forc«  2nd  June,  1875. 

*  According  to  the  Qlou  of  CoIIqcb,  translated  bf  Sir  W.  Jones, 
chap.  i<r,  aloka  1. 

*  See  the  Maharq'ali  of  Tizianignun's  speech  in  the  diHcnaaion  in  the 
LegialetiTe  Council  on  the  Indian  Msjority  Bill. — Svfpltnunt  to  the 
QatetU  of  India,  of  April  2Stk,  1874,  at  p.  671. 

In  Colebrooke's  Digeat,  Bk.  ii,  chap,  ii,  veiae  15,  edo.  1801,  Tol.  II, 
p.  115,  the  aloka  ifl  thus  trasBlated  : 

*■  An  in&nt  (sisu)  before  hii  eighth  jear  most  be  oonuderad  *■ 
umilar  to  a  child  in  the  womb ;  but  a  youth  or  adolesoent  (p&genda) 
is  called  a  minoi  nnUI  he  bos  entered  his  aizteenth  year:  afterwards 
he  is  considered  as  acquainted  wiA  oSaira,  or  adult  in  law,  and  becomes 
indepoident  on  the  death  of  both  parents ;  but,  howeier  old,  he  is  not 
deemed  independent  while  tiiej  lire."  See  also  Bk  I,  chap,  t,  vene 
188,  at  Vol.  1,  p.  998. 
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eight  years  of  age,  a  child  may  be  considered  aB  if 
in  the  womb;  from  his  eighth  year,  till  his  sixteenth 
year,  he  may  be  called  a  boy ;  and  then  a  youth ; 
after  that  period  he  can  begin  to  see  for  himself 
independent  of  his  parents."  The  interpretation 
put  upon  tliis  last  sloka  by  the  pundits  was,  that 
the  sixteenth  year  is  tlie  limit  of  minority  for 
Hindus  ;  and  this  seems  to  be  supported  by  several 
parallel  texts,  though  opinions  varied  as  to  whether 
the  limit  was  the  first  or  the  last  day  of  the  six- 
teenth year.' 

The  writers  of  the  Bengal  school  of  law  accepted  ^^ 
the  first  day  of  the  sixteenth  year, — that  is  to  say, 
the  termination  of  the  fifteenth  year,'  as  the  limit 
of  minority,  both  for  males  and  females  ;'  and  this 
interpretation  was  followed  by  the  English  courts 
of  law  in  Bengal,  and  so  adopted  as  the  legal  age 
of  majority  of  Hindus  subject  to  the  Bengal  school 
of  law.* 


>  See  tenurke  in  oole  to  XvcAmai  Dot  t.  lloopehmd,  6  Sel.  Rep. 
IIS. 

>  Luehaam  Dot  v.  Roopehmd,  6  Set  Rep.  115.  See  AanotatioD  of 
SrikrUhna  to  Dajabbaga,  chap,  iii,  mc  1,  Tene  17.  1  Mtonaghten'a 
Hindu  !.■«,  edn.  I82S,  p.  103. 

>  2  Hscntgliteii'B  Hinda  Lftw,  edn.  1S28,  p.  220. 

«  See  Cally  Chxm  MulUek  v.  Bhvggo}ntty  Ckurrt  MttlUeh,  10  B.  L. 
R.  231 ;  S.  C.  19  W.  R.  C.  It.  110.  See  alio  Moiuoor  Ali  v.  Ramdyal, 
9  v.  It.  Q.  R.  50 ;  Deobcmoyte  Daitga  t.  Joggttwitr  Sati,  1  W.  R.  C.  K. 
lOi  iMkketMram  Mejoomdar  ^.  Muddlu}toodM,&.i>. k.  185S,  p.fiOS; 
mA  She^imktr  Dai»  T.  ITJut  CAuubr  itycA,IS&D.  A.  B86;andabo 
Cokbrooke's  Digest,  Bk.  i,  chap,  f,  Tens  188. 
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^*Hidii-     "^^^  Benares  and  Mithila  sohools  of  law  placed 
ii  tchooii.  jjjg  j^gQ  ^f  majority  at  the  expiration  of  the  sixteenth 
j>ia  uv.    year,'  which  is  also  the  limit  of  minority  for  persons 
subject  to  the  Jain  law.' 

According  to  Macnaghten,'  under  the  Mahomedan 
law  current  in  Bengal,  all  persons,  whether  male 
or  female,  are  considered  minors,  until  after  the 
expiration  of  the  sixteenth  year,  unless  symptoms 
of  puberty  appear  at  an  earlier  period.* 

There  is  no  doubt  that  puberty  is  the  test  of 
majority  according  to  Mahomedan  law  ;*  but  Mac- 
naghten's  statement  of  the  age  of  majority  does 
not  seem  to  be  supported  by  any  other  authority. 
Indeed)  in  another  part  of  Macnaghten's  own 
work,  the  expiration  of  the  fifteenth  year  is  stated 
as  the  time  of  the  attainment  of  majority  by  per- 
sons subject  to  the  Mahomedan  law;*  and  this 
latter  age   seems  to   have   been   adopted  by   the 

'  S  8tning«'s  Hindu  Law,  edn.  1830,  pp.  76  and  80. 

■  Maharnia  Qomultuiik  Boy  t.  Guiat  CJuotd,  S  Sel.  llep.  2S0. 

1  Frio«ipl««  of  Mahomedan  Law,  4th  edn.,  p.  62. 

*  Followed  ID  MooUraat  t.  Sj/ud  Agha  Metr,  S.  D.  A.,  I8S6,  p.  572; 
and  Abdool  OoAot  CkovdAry  t.  JUtuiavtil  £Uai  Banoo,  8  W.  R. 
C.  R.  301. 

*  Ser.  Rep.,  8.  D.  A.,  Beo.,  IV,  p.  S5t.  Baillie'a  Law  of  Sale,  3. 
In  bis  apeech  on  tbe  Majoriej  Bill,  reported  at  p.  670  of  tlie  Supple- 
ment to  the  OuzsOeo/'/iidHi for  April  2Stb,  J874,  the  Mabarajah  of 
TiziaDBgram  qnotea  tbe  opioioD  of  Munihi  Amir  AM,  whom  he  dea- 
cribea  as  an  acknowledged  and  highlj  respectable  Mahomedan 
anthoritj,  that  the  age  regarding  inqoritj  prHcribed  in  the  Mahomedan 
Saw  baa  direct  reference  to  young  persona  acquiring  right  for  praotic- 
iog  offices  connected  with  religion. 

*  Maciiaghten*B  Precedents  of  Mabonuedan  Law,  Chap.  VI,  case  17. 
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English  courts  of  law  as  the  period  ai  which 
Mahomedans  attained  the  age  of  majority. 

la  the  £oran  it ir  said,'  "Examine  the  orphaoBTiMEond. 
until  thej  attain  the  age  of  marriage  (or  age  of 
maturity) :  but  (i.e.,  and  then)  if  you  perceive  they 
are  able  to  manage  their  affairs  well,  deliver  their 
substance  unto  them  ;  and  waste  it  not  extrava- 
gantly, or  hastily,  because  they  grow  up  (i.e., 
because  they  will  shortly  be  of  age)  to  receive 
what  belongs  to  them." 

In  addition  to  the  hilugh,  or  age  of  puberty,  they 
must  have  attained  the  rashad,  or  true  path, — i.e.,  the 
knowledge  to  judge  good  from  bad,  to  understand 
religious  matters,  and  to  manage  their  property 
efficiently,  before  the  property  can  be  delivered  over 
to  them.' 

But  Durral  Mookbtar,  who  was  one  of  the  chief  Dumi 

HookbUT. 

commentators  on  the  Koran,  expressly  lays  down,' 
that  the  completion  of  the  fifteenth  year  is  the  limit 
of  minority,  unless  signs  of  puberty  occur  at  an 
earlier  %e ;  and  this  authority  is  supported  by  the 
Jami-ur-Ramuz. 

Haneefa  fixed  the  age  of  majority  for  males  at  the  Fi>n«di. 
completion  of  eighteen  years,  aod  for  females  at  tlie 

>  Cbsp.  17,  Sale'a  TmuIfttioD,  e<tn.  1865,  p.  60. 

*  Unrrd  MookhUr.  See  Supplement  to  Oazetta  of  India,  April 
Vtli.  1874,  p.  670. 

*  Pp.  680  and  666.  See  Tigore  L»w  Lecturei  for  1873,  b;  Sbtmft 
Churn  Sircar,  p.  473. 
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completion  of  seveateeQ  years,  if  they  do  not  show 
signs  of  puberty  at  an  earlier  age.     Haneefa's  two 


of  majority  at  the  end  of  the  fifteenth  year  for  both 
males  and  females,  and  there  is  one  report  of 
Haneefa  to  the  same  effect.'  The  opinions  of  Abu 
Tusuf  and  Muhammad  on  this  subject  may  be 
taken  as  equal  to,  if  not  surpassing  that  of,  their 
master.* 

Hediya.  The  author  of  the  Hedaya*  may  be  also  taken 
as  supporting  the  opinion  of  the  two  disciples  in 
preference  to  that  of  their  master.^ 

There,  therefore,  seems  to  be  great  uncertainty  as 
to  the  limit  of  minority  under  the  Mafaomedan 
law  for  males  as  well  as  for  females;*  but  it  is 
clear  that  all  writers  concur  in  fixing  puberty  as 
the  test  of  majority,  with  this  proviso  that  the 
earliest  age  of  majority  was  twelve  years  in  respect 
of  a  boy  and  nine  years  in  respect  of  a  girl. 

B«n>it  &t  The  result  of  the  better  authorities  seems  to  be 
that,  under  the  Mahomedan  law,  at  the  expiration 
of  the  fifteenth  year  an  irresistible  presumption  of 
puberty  arises  ;    and  that  every  person  who  has 

■  See  H«dajs  Bk.  zsxv,  cbftp.ii.  Hamilton's  TraniladoD,edn.  1791t 
Vol.  Ill,  pp.  482  mi  488. 

*  See  Morlej'a  Digest,  Introduction,  pp.  cclxii  and  cclxiii. 
>  gfaeikh  Burhsd-nddin  AM. 

*  See  Tagore  Law  Lectures  (or  I87S,  note  to  p.  474, 

*  See  Btgah  Eaaet  Honein  r.  Raaet  Roihvn  Jahan,  S  W.  R. 
C.  R.  «i  'w<l  Neieab  Mullut  Jthm  Sahiba  v.  JUahoned  Uihkam* 
Kka»,  26  W.  a.  C.  K.  26. 
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not  before  that  age  arrived  at  puberty  must  at  that 
age  be  considered  an  adult  iu  law. 

Thus  the  Hindu  and  Mahomedan  laws  current 
in  Bengal,  although  they  prescribed  no  specific  &ge 
for  the  termination  of  minority,  indirectly  pointed 
to  die  end  of  the  fifteenth  year  as  the  time  when 
persons  are  to  be  considered  competent  to  manage 
their  own  afiairs.^  • 

This  age  was  recognised  as  the  age  of  majority  ^  ^  •* 
for  Hindus  and  Mahomedans  by  section  28  of 
Kegulation  X  of  1793,'  which  declared  that  minor- 
ity with  respect  to  both  Hindus  and  Mahomedans 
is  limited  to  the  expiration  of  the  fifteenth  year. 
That  section  was,  however,  rescinded  by  Begula- R«s-xxti 
tion  XXVI  of  the  same  year,  by  which'  the  minor- 
ity of  Hindu  and  Mahomedan  proprietors  of 
estates,*  paying  revenue  to  Governnieot,  was  de- 
clared to  extend  to  the  end  of  the  eighteenth  year. 

This  rale  applied,  whether  the  estates  were  per- 
manently or  temporarily  settled;'  and  whether  the 
proprietors  were  in  or  out  of  possession."    It  applied 

'  See  the  Frmmble  to  Begnlation  XXVI  of  1793. 
■  Tlia  BegnUtioD  which  eat«bluh«d  the  Court  of  Wards. 
■Sees.    RqulAtion  XXTI  of  1793,  wu  repeftkd  b;  Act  XXIX 
of  1871. 

*  Bj  Sec.  3.  Thi«  included  joiot  nndivided  estates,  for  the  manage- 
nent  of  which  ■  surbarakar,  or  manager,  waa  required  to  be  appointed 
bj  the  proprietor!  hj  uotion  23,  Regulation  VIII  of  1793. 

*  Huromomee  Debi  v.  Tumeizoodeen  C)u>u)dkrg,  7  W.  R.  C.  R.  18T, 

*  See  Ranee  Roihwt  Jakaa  v.  Rt^ah  Syvd  Enatt  Boitain, 
S  W.  R.  C.  E.  5 ;  S.  C.  W.  R.,  1864,  p.  83. 
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to  co-sharera  as  well  as  to  proprietors  of  eutire 
estates.'  This  extension  of  the  age  of  majority 
has  also  been  held  to  refer  to  all  acts  done  hy  such 
proprietors,  both  as  to  matters  connected -with  their 
real  estate  and  as  to  matters  of  personal  contract.* 
Regulation  XXVI  of  1793  was  never  registered,^ 
and  therefore  did  not  applj  to  Calcutta. 
,  The  next  enactment,  affecting  the  age  of  majority 
of  Hindus  and  Mahomedans  in  Bengal,  was  Act 
XL  of  1858.* 

That  Act  was  passed  for  the  purpose  of  making 
better  provision  for  the  care  by  the  civil  court  of 
the  persons  and  property  of  minors  (not  being 
European  British  subjects),"  who  had  not  been 
brought  under  the  superintendence  of  the  Court  of 
Wards;'  and  for  that  purpose  it  was  provided^  that 
the  care  of  the  peraons,  and  the  charge  of  the 
property  of  such  minors,  should  be  subject  to  the 
jurisdiction  of  the  civil  court. 

'  W.  B.,  1864,  p.  83. 

■  See  Bykmtnalk  Roy  Chewdhrs  t.  !f.  P.  Pogoie,  6  W.  R.  C.  R.  9. 
Contra,  Seebtmlitr  Domm  t.  Ulici  Chw^Ur  Agei,  IS  S.  D.  A.  889. 

■  See  In  thf  goodM  of  0*nga  Protad  Ootam,  6  B.  L.  R.  80,  and 
4  B.  L.  K  App.  43. 

*  Tbe  provUioag  of  Act  XL  of  18S8  are  conaidered  in  Lecture  IT, 
pott. 

*  See  Mc.  9.  llie  Aot  applied  not  onl;  to  proprieton  of  land  piTing 
revenue  to  OoTemment,  bnt  to  all  penona  not  being  European  Britiali 
•ubjecta.  Lahhikanl  Dvtl  t.  Jagabandit  Ckuelurbuilg,  3  B.  L.  R. 
App.  79;  B.  C.  11  W.  B.  C.  B.  Ml. 

*  See  the  preamble  to  the  Act. 

*  See.  2. 
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The  26th  section  of  Act  XL  of  1858  is  as  fol- 
lows— "  For  the  purposes  of  this  Act  every  person 
shall  be  held  to  be  a  minor  who  has  not  attained 
the  age  of  eighteen  years." 

It  was  for  some  time  doubtful  whether  the  effect 
of  this  section  was  to  cause  a  general  extecsioa  of 
the  age  of  majority,  or  whether  its  operation  was 
confined  to  cases  where  the  estate  of  the  minor 
had  been  brought  under  the  charge  of  the  Civil 
Court.  The  latter  construction  was  put  upon  it  by 
the  decisions  of  two  Division  Benches  of  the  High 
Court;  *  but  in  the  latter  one  of  those  two  decisions 
the  junior  judge,  Mr.  Justice  Fhear,  expressed  his 
doubts  as  to  the  correctness  of  this  view  of  the  law. 
He  there  says : 

"  It  seems  clear  from  the  words  of  section  20 '  of  Vtafa  ah 

■.  Bamdyd. 

Act  XL  of  1858,  taken  together  with  section  26, 
that  the  jurisdiction  of  the  Civil  Court  over  the 
person  and  property  of  the  minor  continues  until  the 
age  of  eighteen,  whether  its  intervention  be  invoked 
or  not.  If  intervention  does  not  take  place  before 
fifteen,  then  on  attaining  that  age,  according  to  the 
case  above  referred  to,*  the  minor  becomes  of  full 

'  Deobonioste  Datiee  t.  Juggetmir  Hati,  1  W.  B.  G.  B.  16,  xad 
Mtauur  Ati  t.  Ram  Dyal,  3  W.  R.  C.  K.  fl). 

*  See.  '20. — "If  tbe  ditqualiScadoa  of  &  peraoD  for  whose  benefit  a 
mut  ahall  IwTe  been  inititnted  under  this  Act,  cease  before  the  final 
deotsioD  tberao^  it  shall  be  lawful  for  such  person  to  continue  the  pro- 
•ecution  of  the  suit  on  his  own  behalf." 

•  Deobomoytt  Dawe  T.  Jagge*tur  Halt,  1  W,  E.  C.  R.  75, 
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age,  capable  of  legally  exercising  all  rights  of  owner- 
ship in  such  a  way  as  to  biod  himself  and  his  property, 
nnd  time  commences  to  run  against  him  in  regard 
to  any  causes  of  action  which  he  may  possess. 
But  during  the  succeeding  three  years,  could  not  a 
next  of  kin  apply  to  the  Civil  Court  under  sec- 
tion 3 '  of  the  Act,  and  obtain  charge  of  the  statutable 
minor's  property  ?  And  if  so,  would  not  the  statut- 
able minority  date  back  to  the  minor's  birth,  and 
cover  the  period  during  which  he  was,  supposing 
the  case  of  Deobomoyee  Dassee  v.  Juggessur  Hati ' 
to  be  correct,  legally  dealing  with  his  property  sui 
juris  f  If  this  period  does  so  become  covered  by 
the  new  minority,  how  are  the  minor's  acts  during 
that  interval  to  be  thereby  affected ;  and  will  the 
circumstance  that  time  (if  such  has  been  the  case) 
has  once  commenced  to  run  against  the  minor  id 
any  way  alter  the  time  of  limitation  to  be  ^;aiii 
allowed  him  after  he  attains  the  age  of  eighteen? 
1'he  difficulties  above  suggested  as  consequent  on 
the  decision  quoted  seemed  to  me  to  throw  doubt  on 
its  correctness,  and  to  lead  to  the  inference  that  the 
legislature  must  have  intended  a  somewhat  more 
extended  meaning  to  be  given  to  the  words  "  pur- 
poses of  this  Act"  than  is  attributed  to  them  in 
Deobomoyee  Dassee  v.  Juggessur  Haii'    If  these 

'  See  post,  Lecture  IV.  '  1  W.  U.  C.  R,  73. 

M  W.  R.  C.  tt.  76. 
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words  could  be  coQsidered  as  equivalent  to  "  rela- 
tive to  all  that  fonus  the  subject  of  thia  Act,"  then 
the  limit  of  minority,  as  regards  the  exercise  of 
proprietary  rights,  would  be  fixed  at  eighteen  years 
of  age  for  all  cases  whatever,  irrespective  of  whether 
the  Civil  Courts  had  intervened  by  any  direct  act 
or  not,  and  all  cause  of  anomaly  would  disappear." 

Mr.  Justice  Phear's  above  opinion  was  confirmed,  M«dh<iHi- 
and  his  doubts  set  at  rest,  by  the  decision  of  a  Full  tin^NMr 
Bench  of  the  High  Court  in  the  case  of  Madhu-  ^'' 
tudan  Manjee  v.  Debigobinda  Netcgi,^  which  practi- 
cally reversed  the  rulings  of  the  Division  Benches 
in  the  case  of  Monsoor  AH  v.  Ramdyal  *  and  Deobo- 
mojjee  Dassee  v.  Juggessur  Hati '  alwve  referred  to. 
In  Madhusudan  Manjee^s  case,  it  was  held  that  under 
the  true  construction  of  section  26  of  Act  XL  of 
1858,  a  person  under  the  age  of  eighteen  years  was 
as  much  a  minor  for  the  purposes  of  the  Act  if  pro- 
ceedings had  not  been  taken  in  the  Civil  Court  for 
the  protection  of  his  property  or   for  the  appoint- 
ment of  a  guardian  of  his  person,  as  if  such  pro- 
ceedings had  been  taken*  under  the  Act. 

The  learned  judge    (Peacock,  C.  J.)   who  deli- 


'  1  B.  L.  R.  F.  B.  49 ;  8.  C.  10  W.  R.  P.  B.  36. 

'  S  W.  K.  C.  R.  50.  '  1  W.  R.  C.  R.  75. 

*  Pullowed  in  Tarinee  Perihad  Sein  v.  Dwarkanalh  Rakhil,  15  W 
R.  G.  B.  45-2 ;  and  In  fhe  gooiU  of  Gunga  PrniJiad  Gotain,  5  B.  L.  I:. 
81.  See  T^kikant  Pult  v.  Jagabandhu  Chackerbalty,  3  B.  L.  R.  App. 
79;  S.  C.  11  W.  R.  C.  R.  561. 
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Tered  the  judgment  of  tlie  Fall  Bench,  does  aot 
seem  to  have  construed  liie  words  "for  the  pur- 
poses of  this  Act,"  though  the  effect  of  the  decision 
is  to  show  that  these  words  bear  the  meaning  attri- 
buted to  them  by  Mr.  Justice  Fhear,  namely,  that  the 
words  "for  the  purposes  of  the  Act "  in  section  26 
means  "  relative  to  all  that  forms  the  subject  of  the 
Act,"  and  that,  for  all  purposes  relating  to  their 
property  or  to  the  custody  of  their  persona,  the 
age  of  majority  of  persons  subject  to  Act  XL  of 
1858  was  eighteen  years.  This  interpretation  is  in 
accordance  with  the  ordinary  rules  for  the  construc- 
tion of  legislative  acts,  and  it  is  a  presumption  of 
law  that  the  legislature  does  not  intend  any  altera- 
tion in  the  existing  law  beyond  what  it  explicitly 
declares,  either  in  express  terms  or  by  unmistakeable 
implication;  or,  in  other  words,  beyond  the  imme- 
diate scope  and  object  of  the  statute.'  The  imme- 
diate scope  and  object  of  Act  XL  of  1858  is  to 
protect  the  persons  and  property  of  infants. 

In  another  case  Mr.  Justice  Phear  held  that 
Act  XL  of  1858  makes  eighteen  years  the  limit  of 
minority  for  all  purposes  of  contract.* 

In  the  reference  made  to  the  Full  Bench  in  Madhu- 
■sudun  Manjee^s  case,*  Mr.  Justice  E.  Jackson  con- 

'  Maxwell  oa  the  Interpretation  of  Statutes,  66. 
'  JadtmaOt  Idititr  t.  Bolye  Ckand  DuU,    7  B.  L.  R.  607.     See 
Areker  r.  Watkint,  6  B.  L.  R.  379. 
»  1  B.  L.  R.  F.  B.  53. 
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sidered  the  words  *'  for  the  purposes  of  this  Act " 
to  mean  that,  to  enable  the  civil  court  to  exercise 
its  jurisdiction  over  the  property  and  persons  of 
minors  up  to  a  proper  age,  the  law  of  minority 
which  usually  prevailed  was  declared  to  be  altered 
and  extended  to  eighteen  years.  In  the  same  refer- 
ence Mr.  Jackson  said — "  I  cannot  read  this  law  as 
having  any  other  effect  than  altering  the  general 
law  of  minority,  and  in  fixing  one  law  for  all 
minors  not  taken  under  the  charge  of  the  Court  of 
Wards,  and  not  European  British  subjects,  viz., 
eighteen  years  of  age  "  There  may  be  some  doubt, 
however,  whether  the  words  "  for  the  purposes  of 
this  Act"  bear  the  whole  of  this  construction,  and 
whether  in  matters  which  are  entirely  independent 
of  the  exercise  by  the  civil  court  of  its  jurisdic- 
tion over  the  persons  and  property  of  minors,  the 
age  of  majority  did  not  remain  unaffected  by  the 
provisions  of  section  26. 

The  decision  in  Madhusudnn  Manjee's  case  does 
not  seem  to  go  so  far  as  to  declare  that,  for  all 
purposes,  the  age  of  majority  was  altered  by  sec- 
tion 26  of  Act  XL  of  1858,  although  that  construc- 
tion has  been  put  upon  it  by  a  Division  Bench  of 
the  High  Court  ia  the  case  of  Lakhik<mt  Dutt  v. 
Jagabandhu  Chuckerbuf^.^  Madhusudan  Manjee^t 
case  only  decided  that,  whether  or  not  proceedings 

■  3  B.  L.  R.  App.  7D ;  3.  C.  U  W.  B.  C.  B.  561. 
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have  been  taken  for  the  protection  of  bis  property, 
or  for  the  appointment  of  a  guardian  of  bis  person, 
everj  inhabitant  of  Bengal  (not  being  a  European 
BriUsh  subject),  who  has  not  attained  the  age  of 
eighteen  years,  is  a  minor  for  the  purposes  of  Act  XL 
of  1858;  and  the  Full  Bench  did  not  travel  outside 
that  question,  nor  is  there  anything  in  their  decision 
from  which  the  interpretation  put  upon  it  in  Lakki' 
kant  Dutfs  case  can  be  inferred.  In  a  subsequent 
Full  Bench  case,'  the  court  was  of  opinion  that 
the  word  'purposes' in  section  26  referred  to  the 
sections  preceding  it, — namely  to  those  providing  for 
the  appointment  of  managers  of  the  property  and 
guardians  of  the  persons  of  minors.  So  Mr.  Justice 
E.  Jackson's  exposition  of  the  law  does  not  seem 
to  have  been  followed  to  the  whole  of  its  extent. 

In  one  case"  Mr.  Justice  Norman  was  of  opinion 
that  section  26  did  not  affect  the  testamentary  capa- 
cities of  those  who  had  attained  the  age  of  majority 
according  to  Hindu  and  Mahomedan  law.  With 
respect  to  Hindus  the  Hindu  Wills  Act*  removed 
this  difficulty ;  but  it  still  remained  in  the  case  of 
Mahomedans  until  the  passing  of  Act  IX  of  187I>. 

It  is  also  a  question  whether  section  26  of  Act 
XL  of  1858  bad  any  effect  upon  the  capacity  of 

>  Callyckum  Mullick  v.  Bhuggolnittg  Churn  Malftek,  10  B.  L.  R.  340. 
'  See  in  the  goodt  of  Ounga  Protad  Ootain,  5  B.  L.  R.  SI. 
*Aut  XXI  of  1870,  sec  2,  iocorporating  aec.  46  of  the  iDdian 
SucceMtun  Act  (X  of  1865). 
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persons  to  enter  into  a  marriage  contract.  As  we 
have  seen,  Mr.  Justice  Pbear  held '  that  that  sec- 
tion made  eighteen  t)ie  limit  of  minority  for  all 
purposes  of  contract ;  but  having  in  view  the 
object,  of  the  Act,  namely  to  protect  the  persons 
and  property  of  infants,  this  decision  would  seem 
to  have  reference  merely  to  such  contracts  as 
directly  affect  the  custody  of  the  persons,  or  the 
property,  of  persons  subject  to  the  Act.  As-  a 
marriage  contract  does  not  per  se  directly  aflBct  the 
care  of  the  persons  or  the  property  of  those  entering 
into  it,  it  is  very  doubtful  whether  a  Hindu  or 
Mahomedan  subject  to  Act  XL  of  1858,  and  who 
had  concluded  his  fifteenth  year,  was  not  for  the 
purposes  of  a  marriage  contract  in  the  same  posi- 
tion as  if  tie  were  not  so  subject. 

Act  XL  of  1858  has  no  operation  in  respect  of 
minors  who  possess  no  property  whatever;  and 
their  age  of  majority  is  not  for  any  purpose  altered 
by  section  26  of  that  Act.  Although  the  purpose 
of  the  Act  is  to  provide  for  the  protection  as  well 
of  the  persons  as  of  the  property  of  iufants,  the 
former  purpose  is  apparently  subordinate  to  the 
latter;  and  unless  a  certificate  of  administration  to 
the  estate  of  the  minor  be  granted,*  no  guardian 
of  his   person    can  under  the   Act  be  appointed. 

'  JadnnaA  Mitttr  v.   Bolyt   Cluiiui  DnO,   7   B.   L.   R.   6^7.      See 
Archer  v.  Waikai,  8  R.  L.  R.  379. 
*  See  lec*.  7  and  11. 
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Ab  we  shall  see  in  a  future  lecture,'  a  certificate 
of  administratioQ  cannot  be  granted  under  the  pro- 
Tisions  of  Act  XL  of  1858,  unless  the  minor  has 
a  present  right  to,  or  prospective  possession  of, 
some  property.' 

Act  XL  of  1858  has  no  operation  within  Calcutta, 
and  section  26  does  not  affect  the  age  of  majority 
of  residents  in  Calcutta  in  respect  to  their  acts  ia 
Calcutta,  whether  or  not  they  may  possess  pro- 
ftiiTBhiiro  perty  in  the  mofussil.  In  the  case  of  Cally  Churn 
BbPKo-''  Mullick  V.  Bhuggobutty  Chum  MulUck?  a  Full 
Bench  of  the  High  Court  decided  that  the  age  of 
majority  of  a  Hindu,  resident  and  domiciled  in  the 
town  of  Calcutta,  and  not  possessed  of  property  in 
the  mofussil,  is  the  end  of  the  fifteenth  year;  and 
the  same  rule  would  by  parity  of  reasoning  apply 
to  Mahomedans.  In  delivering  the  judgment  of 
the  Full  Bench,  Couch,  C.  J.  said : — "  The  question 
depends  upon  what  is  meant  in  section  26  by  the 
words  '  for  the  purposes  of  this  Act,  every  person 
shall  be  held  to  be  a  minor  who  has  not  attained 
the  age  of  eighteen  years.'  The  title  of  the  Act  is 
'  an  Act  for  making  better  provision  for  the  care  of 

'  SeepiMt,  Lecture  IV. 

*  See  Nobin  Chmder  Shaha  t.  Ufgitarmn  Shaha,  9  W.  B.  C.  B.  2SS ; 
Saroda  Soonduree  Dotut  v,  Taritue  Chttnder  Chotedhry,  6  W.  B. 
M.  A.  38.  Rmtet  lUookhta  Jamma  t.  Pat  Mohadalet,  18  S.  D.  A. 
Eep.  87«. 

•  10  a  L.  R.  240;  S.  C.  19  W.  R.  C.  B.  110.  See  Jodunalk 
Mitttr  V.  Bofytehand  iJaU,  7  B.  L.  R.  607  ;  md  Arehtr  t.  Watkuit, 
8  B.  L.  B.  372. 
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the  persons  and  property  of  minors  in  the  Presidency 
of  Fort  William  in  Bengal.'  If  we  looked  only  at 
tlie  title,  and  section  26,  we  might  say  that  the 
town  of  Calcutta  was  within  the  purposes  of  the 
Act,  it  being  included  in  the  Presidency  of  Fort 
William.  But  the  title  of  an  Act,  although  it  may 
fiometinies  aid  in  the  constructioD  of  it,  is  not  a 
safe  exposition  of  the  law,  being  often  loosely  and 
carelessly  inserted.  And  there  is  the  established 
rule  that,  in  the  exposition  of  statutes,  the  intention 
is  to  be  deduced  from  a  Tiew  of  the  whole,  and  of 
every  part  taken  and  compared  together.  The 
general  statement  in  the  title  and  preamble  of  the 
Act  is  not  sufficient  to  show  what  are  its  purposes. 
We  must  look  for  them  iu  the  provisions  which  are 
made  in  it.  The  purpose  is  stated  generally  in 
section  2,  viz.,  the  subjecting  to  the  jurisdiction  of 
the  Civil  Court  the  care  of  the  persons  of  all  minors 
(except  European  British  subjects),  and  the  charge 
of  their  property,  except  proprietors  of  estates 
'  who  have  been  or  shall  be  taken  under  the  pro- 
tection of  the  Court  of  Wards.'  The  sections  which 
follow  contain  provisions  for  effecting  this,  and  are 
followed  by  section  26.  We  think  the  word  *  pur- 
poses '  there  refers  to  the  provisions  in  the  preced- 
ing sections.  Then  section  29  defines  the  expres- 
sion *  civil  court '  as  used  in  the  Act  to  be  the 
principal  court  of  original  jurisdictioQ  in  the  dis- 
trict, and  not  to  include  the  Supreme  Court;  conse- 
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quently,  none  of  tbe  powers  conferred  by  the  Act 
could  be  exercised  within  the  jurisdiction  oftlie 
Supreme  Court.  The  proviso  that  nothing  contiined 
in  the  Act  should  be  held  to  affect  the  powers 
of  the  Supreme  Court  over  the  peraon  or  property 
of  any  minor  subject  to  its  jurisdiction  was  un- 
necessary, and  seems  to  have  been  inserted  from 
abundant  caution. 

"  We  think  the  construction  which  was  first  put 
upon  the  Act,  that  it  did  not  alter  the  Hindu  law  in 
Calcutta  as  to  the  age  of  majority,  was  the  right 
one ;  aud  that  such  a  change  was  not  inteaded  by 
the  legislative  authority  when  the  Act  was  passed. 
If  it  is  desirable  that  the  law  should  be  uniform  in 
Calcutta  and  the  mofussil,  it  may  be  made  so  by 
the  legislature  without  affecting  existing  titles, 
which  must  be  affected  by  a  decision  of  this  court, 
as  we  should  declare  what  the  law  has  been  since 
the  passing  of  Act  XL  of  1858.  As  to  Phear,  J.*s 
reason  that  we  ought  not  to  attribute  to  the  legis- 
lature the  intention  to  set  up  for  the  same  person 
two  standards  of  majority,  one  to  prevail  in  the 
mofussil,  and  tbe  other  in  Calcutta,  we  think  the 
answer  is,  that  two  standards  have  been  set  up  in 
the  mofussil  by  Kegulation  XXVI  of  1793,  and  it 
was  the  state  of  the  law  until  Act  XL  of  1858  was 
passed." 

In  this  case  the  court  expressly  declined  to 
decide  the  question  as  to  how  far  Act  XL  of  1858 
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might  operate  upon  a  person  resident  in  the  town 
of  Calcutta  and  having  property  in  the  mofossil; 
but  it  was  subsequently  decided  by  a  Full  Bench  of 
the  High   Court  in  the  case  of  Motftoormohun  Rouu 

°  _    "  mohadBoj 

T.  Soorendro  Narain  Deb^\  that  the  age  of  major-  J'^^JJJ: 
jty  of  Hindus  resident  in  Calcutta  was  not  affected  ^^' 
by  their  possession  of  property  in  the  mofussil,  and 
thiit  where  a  Hindu  resident  and  domiciled  in  Cal- 
cutta, and  possessed  of  lands  -  in  the  mofussil,  bor- 
rowed in  Calcutta  a  sum  of  money  from  the  plaintiff, 
and  agreed  by  his  bond  to  repay  the  principal  with 
interest  in  Calcutta,  the  law  as  to  the  age  of  major- 
ity govenung  the  case  was  not  Act  XL  of  1858,  hut 
the   Hindu  law.     With  reference  to  the  inconveni-  itnniAioi 
ence  of  there  bemg  two  ages  of  majority,  one  for  ••n.  ?-,  ■■ 
the  mofussil,  and  another  for  Calcutta,  Macpherson,  ^i«<><!<of 

'  '17  two  >|^  01 

J.,  said  in  his  judgment  in  that  case : — "  A  good  deal  ""•i''"^' 
has  been  stud  about  anomaly  and  inconvenience.  In 
Madkuntdan  Manje^s  cate*  the  Full  Bench,  deal- 
ing with  persons  living  in  the  mofussil,  and  courts 
in  the  mofussil,  deemed  it  anomalous  and  incon- 
venient that  there  should  be  more  than  one  age  of 
majority  in  the  mofussil.  And  tbe  Full  Bench  may 
have  been  justified  in  drawing  inferences  based  on 
its  sense  of  that  inconvenience  and  anomaly.  But 
tliose   inferences    could   not  properly    have    been 

■  1 1.  L.  R.  C.  a  108  ;  S.  C.  -24  W.  R.  G.  B.  464. 
*  1  B.  L.  B.  F.  B.  49;  8.  C.  10  W.  B.  F.  B.  36. 
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drawn  had  the  question  been  as  to  the  age  of  major- 
ity  of  Hindus  residing  in  Calcutta.  It  might  be  im- 
probable that  the  legislature  would  sanotion  any- 
thing so  inconvenient  as  two  possible  ages  of  attain- 
ing  majority  in  the  mofussil,  where  one  general  law 
was  supposed  to  prevail.  But  no  such  improbabi- 
lity could  exist  as  regards  Calcutta  and  the  mofussil 
taken  together,  inasmuch  as  the  whole  substantive 
law  prevailing  in  Calcutta  (and  indeed  the  law  of 
procedure  also)  was  in  1858  avowedly  different 
from  that  in  the  mofussil.  The  position  of  the 
parties  as  to  both  their  persons  and  their  property 
differed  in  innumerable  respects  according  as  they 
happened  to  reside  in  Calcutta  or  in  the  mofusBil^ 
and  many  such  differences  exist  up  to  the  present 
day.  Therefore,  the  a^^ment  based  on  anomaly 
and  inconvenience  whicli  was  referred  to  by  the 
Full  Bench  in  Madktisudan  Manjee'a  case  has  no 
applicability  to  the  question  now  before  us." 

It  must  be  remembered,  however,  that  in  the  case 
of  Moikoormohun  Roy  v.  Soorendro  Narain  Deb,'  the 
contract  was  made  and  the  suit  was  brought  in 
Calcutta,  and  this  decision  does  not  affect  the  age 
of  the  majority  of  Hindus  possessed  of  property  in 
the  mofussil  (though  their  usual  place  of  residence 
be  in  Calcutta)  in  respect  of  contracts  made  by 
them  outside  Calcutta. 

■  1  I.  L.  R.  C.  8.  108  J  8.  C.  W.  B.  0.  R.  4M. 
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In  questions  of  minority  or  majority  the  law  ^J,^^ 
applicable  is  generally  the  law  of  the  place  where  |^"  a 
the  coQtract  is  made  or  the  act  done."  nunonty. 

Mr.  fiurge  in  his  Commentaries  on  Colonial  and  bmmiu. 
Foreign  Law*  says :  "  The  obstacles  to  commercial 
intercourse  between  the  subjects  of  foreign  states 
would  be  almost  insurmountable,  if  a  party  must 
pause  to  ascertain,  not  by  the  means  within  his 
reach,  but  by  recourse  to  the  law  of  the  domicile 
of  the  person  with  whom  he  is  dealing,  whether  the 
latter  has  attained  the  age  of  majority,  and  conse- 
quently whether  he  is  competent  to  enter  into  a 
valid  and  binding  contract.  If  the  country  in  which 
the  contract  was  litigated  was  also  that  in  which  it 
had  been  entered  into,  and  if  the  party  enforcing  it 
were  the  subject  of  that  country,  it  would  be  un- 
just as  well  as  unreasonable  to  invoke  the  law  of  a 
foreign  state  for  the  benefit  of  the  foreigner,  and  to 
deprive  its  own  subject  of  the  beaefit  of  the  law  of 
his  own  state." 

The  same  author  further  says :'  *'  It  has  been 
hitherto  assumed  that,  according  to  the  law  of  the 
domicile,  the  person  was  a  minor  and  incapable  of 
contracting  although  he  had  attained  the  age  which 
<n  loco  contractus  constituted  majority,  and  where 


■  Stoi7  on  the  Conflict  of  iiawg,  §  IDS. 

■  London  1838,  Ft.  i,  chap,  iv,  p.  132. 

■  Vmrt  I      ..kan     iv     n     1.4.1 


'  Futi,  chap. 
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according  to  that  law  he  was  competeDt  to  con- 
tract In  such  a  case  it  has  been  submitted  that 
the  lex  loci  contractus  ought  to  be  followed.  It 
ought  also  to  he  followed  if  the  converse  of  that 
case  occurred,  and  he  had  attained  majority  accord* 
ing  to  the  law  of  his  domicile,  but  was  a  minor 
according  to  that  which  prevailed  in  loco  contraclHt. 
It  is  true  in  the  latter  case,  the  party  was  subject 
to  QO  greater  liability  than  he  would  have  incurred 
in  the  place  of  his  domicile.  But  if  the  principle 
be  correct,  that  the  lex  loci  coniract&s  ought  to 
determine  the  validity  of  a  contract,  when  that 
validity  depends  on  the  capacitT*  of  the  contracting 
party,  it  must  be  uniformly  applied,  whether  the 
law  prevuliug  in  the  domicile  be  that  which  capa- 
citates or  incapacitates.  For  it  would  not  be  rea- 
sonable that  two  different  laws  should  be  applied  to 
one  and  the  same  contract,  and  that  the  liability  of 
one  of  the  parties  should  be  decided  by  the  lex  loH 
contract^,  and  that  of  the  other  by  the  lex  loci 
domicilii." 

This  seems  to  show  that  when  the  contract  is  made 
in  the  mofussil,  the  age  of  majority  fixed  by  sec- 
tion 26  of  Act  XL  of  1858  is  applicable,  whether  the 
suit  on  the  contract  be  brought  within  or  without 
the  ordinary  original  civil  jurisdiction  of  the  High 
Court  at  Fort  William.  Majority  being  a  question 
not  of  procedure,  but  of  capacity,  the  lex  fori  has 
no  application,  and  as  we  have  seen  the  law  govern- 
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ing  tlie  case  is  the  lex  loci  contractus  and   not  tbe 
lex  domicilii. 

The  fact  that  the  minor's  place  of  residence  is  in 
Calcutta  does  not  alter  his  status  outside  that  town, 
and  he  remains  a  minor  for  all  the  purposes  of  the 
Act  XL  of  1858,  until  he  has  attained  his  eighteenth 
year  ;  although  in  respect  of  all  his  acts  in  Cal- 
cutta he  attained  his  majonty  at  the  end  of  his 
fifteenth  years. 

Proprietors  of  estates  paying  revenue  to  Govern-  ^ 
ment,  who  had  been  or  should  be  taken  under  the 
protection  of  the  Court  of  Wards  were,  as  we  have 
seen  above,  expressly  exempted  from  the  provisions 
of  Act  XL  of  1858.  By  the  Court  of  Wards  Act' 
which  placed  under  the  superintendence  of  the 
Court  of  Wards  all  minor  proprietors  of  entire 
estates  (other  than  proprietors  who  were  subject  to 
the  jurisdiction  as  respects  infants  of  a  High  Court)* 
the  word  '  minor '  was  defined '  as  a  person  under  the 
age  of  eighteen  years. 

This  definition  of  the  word  'minor'  would,  I 
apprehend,  be  construed  to  afibct  the  general  law  as 
to  the  age  of  majority  to  au  extent  similar  to  that 
to  which  it  was  affected  by  section  26  of  Act  XL 
of  1858  ;  and  that  for  all  purposes  of  contract,  and 
indeed  ^for  everything  relative  to  the  property  and 
persons  of  those  subject  to  the  Court  of  Wards,  it 

■  Act  IT  (B.aj  of  1870.  •  Boo.  3.  '  aec.  1. 
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would  be  held  that  the  Court  of  Wards  Act  had 
.  declared  their  minoritj  to  extend  to  tlie  end  of  the 
eighteenth  year. 
EwnpuQ  European  British  subjects  are,  as  we  have  seen, 
■DbjtctiL  exempted  from  the  operation  of  Act  XL  of  1858. 
Thair  tfie  Before  the  passing  of  Act  IX  of  1875,  the  age 
v>  of  majority  of  European  British  subjects  was  regu- 

lated by  the  English  law,  which  fixed  the  limit  of 
minority  at  the  end  of  the  twenty-first  year;'  and  in 
who'ira  the  term  "European  British  subjects"  are  included 
ulbi^  not  only  such  British  subjects  as  have  themselves 
migrated  to  and  become  domiciled  in  India,  but 
also  all  their  legitimate  descendants,  however  re- 
mote their  descent.'  The  mere  possession  of  an 
English  name  will  not  apparently  be  sufficient  to 
justify  the  inference  that  the  person  possessing  it 
is  a  European  British  subject  There  must  be  a 
distinct  descent  from  a  person  of  European  extrac- 
tion who  has  migrated  to  India.* 

It  is  doubtful,  however,  whether  the  rule  laid 
down  by  Markby,  J.,  in  RoUo.  v.  Smith,*  viz.,  that 
the  legitimate  descendants  of  a  European  British 
subject,  however  remote  their  descent,  retain  the 
laws  of  their  ancestor,  and  therefore,  as  being  Euro- 


■  Rolh  T.  Smia,  1  B.  L.  R.  O.  C.   10.    See  tlM   SuUan    Ound    t. 
msth,  I3B.li.B.  3d8. 
*JtoUo  T.  Smith,  1  B.  L.  R.  O.  C.  10. 
»  Arehar  t.  WaAiv.  8  B.  L.  B.  372. 
*  1  B.  L.  R.  O.  C.  10. 
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peaa  British  subjectR,  are  excluded  from  the  opera- 
tioaof  Act  XL  of  1858,  is  equaUj  applicable  whether 
that  ancestor  be  male  or  female.  This  question 
was  rused  but  not  determined  in  the  case  of  Sultan 
Chand  t.  Smyth,^  where  the  person,  whose  status 
was  under  dispute,  was  the  son  of  a  man  of  Portu- 
guese extraction  having  an  Indian  domicile  by  his 
wife,  who  was  a  native  of  Ireland. 

In  the  case  of  Archer  v.  WatHns*  the  evidence 
showed  that  James  Archer,  the  father  of  the  defend- 
ant, was  bom  at  sea,  and  lived  the  greater  part  of 
his  life  in  Calcutta.  It  was  not  shown  of  what 
country  his  parents  were,  or  whether  the  ship  on 
which  he  was  bom  was  a  British  ship.  Phear,  J. 
on  these  facts  held  that  the  defendant's  age  of 
majority  was  not  governed .  by  the  English  law  ; 
but  that  the  provisions  of  Act  XL  of  1858  were 
applicable  to  the  case,  and  that  therefore,  on  the 
authority  of  the  cases  of  Madhusudan  Manjee  v. 
Debigobinda  Netogy,'  and  Jadunath  Mitter  v.  Bolye 
Chand  Dutt,*  the  defendant,  although  resident  in 
Calcutta,  attained  her  majority  at  the  end  of  her 
eighteenth  year.  But  now  that  it  has  been  expressly 
decided^  that  the  provisions  of  Act  XL  of  1858 
cannot  be  applied  to  Calcutta,  the  effect  of  Fhear,  J.'s 


'  J2  B.  li.  E.  M8.  •  8  B.  L.  R.  372. 

'  I  B.  L.  R.  P.  B.  49  ;  S.  0.  10  W.  R.  F.  ».  36.    '  7  B.  L.  R.  607. 

'  10  B.  L.  R.  231 ;  8.  C.  18  W.  R.  C.  R.  UO,  ante  p.  16. 
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decision  in  Archer  v.  fValkins  is  confiaed  to  the 
mofdssil,  and  it  is  not  easy  to  say  what  would  now  be 
held  in  a  case  similar  to  that  of  Archer  v.  Watkins. 
la  a  suit  on  the  Original  Side  of  the  High  Court 
the  English  law  would  he  considered  to  be  appli- 
cable. The  19th  section  of  the  High  Court  Charter* 
provides  that  the  High  Court,  in  the  exercise  of  its 
original  jurisdiction,  shall  apply  such  taw  or  equity 
which  would  have  been  applied  by  the  High  Court 
to  such  case  if  the  Charter  had  not  issued.  The 
law  to  be  administered  by  the  High  Court  is,  there* 
fore,  the  same  as  that  which  bad  before  been 
administered  by  the  Supreme  Court,  and  from  that 
law*  it  seems  that  the  age  of  majority  of  the  defen- 
dant in  the  case  of  Archer  v.  Watkins  would  have 
been  held  to  be  governed  by  the  English  common 
law,  and  to  be  therefore  the  end  of  the  twenty-first 
year. 
EMtfo-  This  rule  would  apparently  also  apply  to  East 
Nuiva      Indians,  to  native  Christians  who  had  renounced 

Quiiiiuii, 

the  old  law  by  which  they  were  bound,*  and  to 

Jen       Jews,  and  also  in  fact  to  all  persons  other  than 

Hindus  and   Mahomedans.*    With  respect  to  the 

■  186«. 

■  8m  a  letter  from  the  Judges  of  the  Sopieme  Court  at  Calontta, 
dated  16th  October,  1830,  printed  in  Uorlej's  Digest,  Vol.  I,  p.  zzii 
of  the  LitroductioD. 

*  See  Ahraltam  v.  Abrahatn,  9  M.  I.  A.  196,  aiid  Hi^  t.  Greuwag, 
SHjdeS;  S.  C.  I  C<ir.  97. 

*  See  MaOeah  t.  MviUak,  1  Boul.,  p.  334. 
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illegitimate  cliiMren  of  native  women  bj  European  "icfciu- 
British  subjects,  the  limit  of  their  minority  would  '^'"^ 
be    determined    bj    the    Hindu,*    Mahomedan,  or 
English  law,  according  as  thej   had  been  brought 
up  as  Hindus,  Mahomedans,  or  Europeans. 

Thus  ive  see  that  before  the  passing  of  Act  IX  Bamit. 
of  1875,  the  general  age  of  majority  in  Bengal  for 
Hindus  and  Mahomedans  was  the  end  of  the  fifteenth 
year;  for  all  subject  to  the  proyisioos  of  Act  XL 
of  1858,  and  to  the  Court  of  Wards  Act'  the  end  of 
the  eighteeutfa  year;  and  for  European  British  sub- 
jects and  others  being  neither  Hindus,  Mahomedans, 
nor  subject  to  the  provisions  of  Act  XL  of  1858 
or  of  the  Court  of  Wards  Act,  the  end  of  the 
twenty-fijrst  year. 

To  add  to  the  complications  of  the  law  as  to  the  A^eormi- 

^  iority  for 

age  of  majority  before  the  pasang  of  Act  IX  '^^^ 
of  1875,  there  are  several  Acts  fixing  the  age  of 
majority  for  the  special  purposes  of  such  Acts. 
In  the  Succession  Act,*  which  applies  to*  all  persons 
except  Hindus,  Mahomedans  and  Buddhists,  the 
word  *  minor '  is  interpreted*  to  mean  any  person 
who  shall  not  have  completed  the  age  of  eighteen 
years;  but  this  definition  does  not  apply  to  cases 
in  which  a  person  enters  into  a  contract  on  bis  own 
behalf,    and    not    in  any   representative   capacity 


■  Ugna  Bayee  r.  Dalaram,  B  U.  I.  A.,  400. 

•  Act  IV  {B.  C.)  of  1870.    'ActXoflB6S.    '  Sec.  381. 
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uuder  tliat  Act.'  It  has  reference  only  to  tlie 
provisioDs  of  the  Act  itself  and  to  cases  of  intes- 
tate and  testamentary  succession. 

The  definition  of  '  minor '  in  tlie  Succession  Act 
waa  also  incorporated  into  the  Hindu  "Wills  Act.* 

In  the  Limitatiou  Act  IX  of  1871,^  and  the 
Govemment  Savings  Bank  Act/  a  similar  definition 
is  given  of  the  word  ^  minor.*  Under  the  Indian 
Christian  Marriage  Act  of  1872,*  the  word  'minor' 
is  defined  as  a  person  who  has  not  completed  the 
age  of  twenty-one  years,  and  who  is  not  a  widower 
or  a  widow. 
Thtinditn  Wo  havo  uow  secQ  what  was  the  state  of  the 
Aet,im.  law  with  respect  to  the  age  of  majority  of  the 
inhabitants  of  Bengal  before  the  passing  of  the 
Indian  Majority  Act,'  which,  as  its  preamble  states, 
was  passed  for  the  purpose  of  prolonging  the  period 
of  Donf4i;e,  and  of  attaining  more  uniformity  and 
certainty  respecting  the  age  of  majority.  It  is 
doubtful  how  far  it  has  brought  about  the  latter 
result. 

The  Indian  Majority  Act  provides^  that  "  every 


■  Sultm  Chimd  t.  Smga,  13  B.  L.  R.  3S8. 

*  Act  XXI  of  1870,  B.  a. 

*  There  it  no  deBDitioQ  of  the  word  'minor'  in  the  new  LimiUtion 
Act  (XV  of  1877). 

*  Act  V  of  1873.  •  Act  XV  of  1872. 

*  Act  IX  of  1875.     It  CMDC  mto  operation  oil  the  2nd  of  June,  I67S. 
'  Sec.  3. 
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minor  of  Whose  person  or  property  a  guardian'  lias 
been  or  shall  be  appointed  by  any  court  of  justice, 
and  every  minor  under  the  jurisdiction  of  any  Court 
of  Wards,  sbalt,  notwithstanding  anything  cod- 
tained  in  the  Indian  Succession  Act  (No.  X  of  1865) 
or  in  any  other  enactmeht,  be  deemed  to  have 
attained  his  majority  when  he  shall  have  completed 
the  age  of  twenty-one  years,  and  not  before." 

The  Majority  Act  further  provides*  that  every 
other  person  domiciled  in  British  India  shall  be 
deemed  to  have  attained  his  majority  when  he 
shall  have  completed  his  age  of  eighteen  years  and 
not  before.  Nothing  in  this  Act,  however,  is  to 
affecf— 

(a)  the  capacity  of  any  person  to  act  in  the 
following  matters  (namely)  mamage,  dower,  di- 
vorce, and  adoption  ;* 


1  This  does  not  include  a  guardian  ad  litem— a.  443  of  the  Civil 
Procedure  Code  (Act  X  of  1877). 

In  the  cfwe  of  Sitttya  OKomI  r.  Suttganand  Qhotal,  1  I,  L.  R. 
C.  S.,  388,  decided  before  the  pasxing  of  Act  X  of  1877,  FOTiti- 
fa,  J.,  held,  tbat  a  minor  defendant,  of  whom  a  guanlian  ad  litem  has 
been  appointed  in  a  Buit,  U  a  "  minor  of  whose  person  or  property  a 
guardian  has  l>een  appointed  bj  a  court  of  juatice  "  wilhin  the  Diean- 
ing  of  the  Majority  Act,  at  all  evenlB  ao  fur  aa  relates  to  the  properly 
in  the  suit.  It  is,  however,  difficult  to  nee  how  a  guardian  ad  litem  can 
be  aaid  to  be  a  guardian  of  the  person  or  property  of  ii  minor,  hs  he 
hiB  no  powers  over  either  the  one  or  the  other,  and  ie  merely  a 
permn  appointed  by  the  Uourt  to  conduct  the  infant's  defence,  and  act 
in  lus  bebnif  in  the  suit  or  matter. 

•Sec.  9.  'Sac.  2.  '  See  po«(.  Lecture  VIII. 
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{h)  the  religion  or  religious  rites  and  usages  <rf 
any  class  of  Her  Majesty's  subjects  in  India;  or 

(o)  the  capacity  of  any  person  who  before  this 
Act  came  into  force  had  attaioed  majority  under 
the  law  applicable  to  him. 

When  once  a  person  who  hasn  ot  had  a  guardian 
of  his  person  or  property  appointed  by  a  Coart 
of  justix;e,  and  who  is  not  subject  to  the  jurisdiction 
of  the  Court  of  Wards,  has  attained  the  age  of 
eighteen  years,  he  cannot  be  again  reduced  into 
a  state  of  pupilage  by  a  guardian  of  his  person 
or  property  being  appointed.  This  is  obvious,  as 
in  the  absence  of  an  express  legislative  enactment 
no  Court  of  justice  has  power  to  appoint  a  guardian 
of  a  person  who  has  attained  the  age  of  majority, 
and  no  such  power  is  given  to  Courts  of  justice 
by  the  Indian  Majority  Act. 

It  may  have  been  the  intention  of  the  framers 
of  the  Indian  Majority  Act  to  fix  the  ages  of 
eighteen  and  twenty-one,  respectively,  as  the 
periods  of  the  attainment  of  majority  for  all  pur- 
poses ;  but  as  the  Act  stands,  it  is  difficult  to 
see  what  effect  it  has  on  those  Acts  in  which  the 
word  'minor'  is  specially  interpreted  for  particular 
purposes.  The  words  "notwithstanding  any  thing 
fx>ntained  in  the  Indian  Succession  Act  (No.  X  of 
1854)  or  in  any  other  enactment,"  for  whatever 
purposes  they  may  have  been  intended,  are  too 
vague  to  set  this  difficulty  at  rest.     For    instance. 
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vhere  a  persoa  is  of  the  class,  the  age  of 
majoritjof  which  is  fixed  by  the  iDtliaii  Majority 
Act  at'  twenty-one  years  of  age,  does  that  Act 
alter  the  period  of  which  limitation  commences 
to  run  under  the  imitation  Act  (IX  of  1871)?* 

lu  that  latter  Act  the  word  *  minor '  is  defined 
as  a  person  who  has  not  completed  the  age  of 
eighteen  years.  This  express  interpretation  of 
the  word  '  minor'  for  the  purposes  of  the  Act 
B^ems  to  exclude  all  consideration  of  the  general 
law  as  to  the  age  of  majority  ;  and  this  will  be 
more  apparent  when  it  be  remembered  that  at 
the  time  of  the  passing  of  the  Umitatiou  Act  the  end 
of  the  eighteenth  year  was  not  the  age  of  majority 
except  for  persons  subject  to  the  operation  of 
Act  XL  of  1858,  or  under  the  jurisdiction  of  the 
Court  of  Wards. 

As  tlie Indian  Majority  Act  does  not  repeal  or  alter 
these  special  definitions  of  majority  for  particular 
purposes,  it  seems  that  they  remain  as  they  were. 
This  result,  namely,  that  at  a  particular  age  a 
person  is  for  some  purposes  a  minor,  and  for  others 
an  adult,  is  capable  of  causing  great  inconvenience 
as  Fhear,  J.,  points  out  in  Mansur  Alt  v.  Ramd^aL* 

There  is  another  difficulty  connected  with  the 
Indian  Majority   Act,   and   that  is  with  respect  to 

'  Thia  difficult;  does  not  exiat  id  the  oew  LimitaliDD  Act  (XV  of 
1877). 

•  8  W.  R.  C.  B.  «. 
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its  effect  upon  the  Court  of  Wards  Act  (IV  B. 
C.  of  1870),  and  ou  Act  XL  of  1858.  Both 
these  Acts  place  eighteen  years  as  tbe  limit 
of  minority  of  persons  subject  to  their  pro- 
visions. Is  it  the  inteatioQ  of  the  Indian  Majo- 
rity Act  to  substitute  throughout  in  those  Acts 
'  twenty -one  years'  for  'eighteen  years'?  If 
that  Trere  so,  it  would  be  in  the  power  of  tbe 
civil  courts  to  appoint  guardians  to  persons  subject 
to  the  jurisdiction  at  any  time  up  to  the  ag^ 
of  twenty-one  years.  This  apparently  is  not  tbe 
intention  of  the  Act.  The  words  "  of  whose  per- 
son or  property  a  guardian  has  been  or  shall  be 
appointed,"  seem  to  show  that  it  is  the  intention  of 
the  third  section  of  this  Act  to  extend  to  twenty- 
one  years  the  pupilage  only  of  those  persons 
whose  guardians  have  been  appointed  by  a  Court 
of  justice,  before  they  attained  the  age  of  eighteen 
years. 

If  the  words  "  every  minor  under  the  jurisdiction 
of  any  Court  of  Wards  "  mean  '  minor '  who  is  sJibj&st 
to  the  juiisdiction  (that  is  to  say,  liable  to  be 
brought  under  the  superintendence)  of  a  "  Court  of 
Wards,"  a  person  whose  estate  has  not  been  brought 
under  the  Court  of  Wards  would  not  attaiu  his  majo- 
rity till  twenty-one  ;  but  if  on  the  other  hand  those 
words  mean  "  every  minor  who  has  been  brought 
under  the  jurisdiction  of  the  Court  of  Wards," 
then  such  person  would  attain  his  majority  at  18. 
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The  first  interpretation  would,  perhaps,  be 
arrired  at  by  an  argutneot  similar  to  that  which 
formed  tlie  baeia  of  the  judgment  of  the  Full 
Bench  in  S^adkueudan  Manjee's  case.^ 

Then  again  does  the  Indian  Majontj  Act  em- 
power the  civil  courts  and  the  Court  of  Wardg  to 
continue  their  authority  over  persons  who  have 
attained  the  iui;e  of  eighteen  years?  Certainly  the 
tetter  of  the  Majority  Act  does  not  extend  these 
powers  ;  and  as  the  age  up  to  which  the  civil  courts 
acting  under  Act  XL  of  1858,  and  the  Court  of 
Wards  acting  under  Act  IV  (B.  C.)  of  1870,  can 
exercise  their  powers  is  quite  independent  of  the 
general  law  as  to  the  age  of  majority,  it  is  diffi- 
cult to  see  what,  if  any,  effect  the  Indiaa  Majority 
Act  has  upon  these  powers. 

In  short,  the  alteration  in  the  law  made  by  the 
Indian  Majority  Act  is  confined  to  the  general 
status  of  a  minor  with  reference  to  contracts,  and 
the  disposal  of  his  residence,  and  education,"  and 
in  accordance  with  the  legal  principle  that  "  genera* 
lia  tpecialibus  non  clerogant"  the  special  definitions 
of  the  word  'minw/  given  by  particular  Acts  for 
their  own  purposes,  remain  unaffected  by  the 
provisions  of  the  new  Act. 


■   I  B.  U  R.  F.  B.  49 ;  S.  C.  10  W.  R.  F.  B.  36. 

'  See  Supplement  to  OtaelU  of  India,  JsoaArj  ta  Jane  18T4,  p.  6G9. 
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w^Mup  By  the  Indian  Majority  Act'  in  computing  the 
eompfBied.  ^q  ^f  j^y  person,  the  day  on  which  he  was  horn 
is  to  be  included  as  a  whole  day,  and  he  shall  he 
deemed  to  have  attuned  majority,  if  he  he  under 
the  jurisdiction  of  the  Court  of  Wards,  or  if  a  guar- 
dian of  his  person  or  property  shall  have  been 
appointed  by  a  Court  of  justice  at  the  beginning 
of  the  twenty-first  anniversary  of  that  day,  and 
if  he  be  not  under  the  Court  of  Wards,  and  no  guar- 
dian have  been  appointed  of  his  person  or  pro- 
perty by  a  Court  of  justice  at  the  be^nning  of 
the  eighteenth  anniversary  of  that  day.  This  is 
different  to  the  English  law,  which  in  this  respect 
was  in  force  in  Bengal  before  the  passing  of  the 
Majority  Act  By  that  law  the  last  year  of  minority 
is  looked  upon  as  completed  on  the  first  instant  of 
the  day  before  the  birth-day,  which  closes  that 
year.* 
Par»on«noi  ^^  '^®  Indian  Majority  Act  only  applies  to  per- 
^°Bdtkb  sons  domiciled  in  British  India,  the  age  of  majority 
of  persons  who  are  not  so  domiciled  will,  in  respect 
of  acts  done  by  them  in  British  India,  be  still  deter- 
mined by  the  law  which  was  in  force  before  the 
passing  of  that  Act. 


■  Act  IX  of  lars,  Mc.  4. 

*  See  tUmpton  on  the  law  of  lofknts,  9.    MscplierioD  on  ditto,  44T, 
and  cuei  there  cited. 
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With  respect  to  testamentary  succession,  where 
a  testator  fixes  an  age  subsequent  to  the  age  of 
majority  as  the  age  at  which  his  beneficiary  shall 
enjoy  his  legacy,  and  at  the  same  time  gives  the 
legatee  an  absolute  vested  interest  in  the  legacy, 
according  to  English  law^  the  legatee  is  entitled  to 
payment  of  the  legacy  on  attaining  the  age  of 
majority.  This  rule  is  apparently  applicable  to 
this  country.* 

The  testator  can,  however,  postpone  the  vesting  of 
his  legacy,*  but  beyond  this  the  testator  would  have 
no  power  to  extend  the  age  of  majority  of  his 
beneficiary. 


'  See  WilUftnu  on  Ezeontora,  7tb  edu^  p.  1398, 

'  See  bowerer  Rmee  Hnrrotoondery  V.  Cowar  Kitttmatk  Hoy, 
1  Fnltoa  393;  See  alio  Jn  Ac  gaodi  6/  Gvnga  Protad  Qotam, 
5  B.  L.  B.  80. 

■  See  Act  X  of  1869,  sec.  107. 
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LECTDRE  II. 

THE  BIQHT  OF  QUABDUNSHIF,  NATUBAL  AND  TB8TA- 
HENTABT. 

Thb    incapacity    of    infants    necessarily    requires 
that  the  law  should  make   some  provision  for  the 
care  of  tiieir  persons  and  property  by  adult  pei^ons 
willing  and  able  to  look  after  the  interests  of  the 
ouuduni.  infants  committed  to  their  charge.     The  persons  to 
whom  the  law  intrusts  the  care  of  the  persons  and 
the   custody  of  the  estates  of  infants  are  termed 
their  guardians. 
Who  em-      No  pcrsou  who  IB  himsolf  a  minor,  an  idiot,  or 
guuduiu.  insane,  or  is  a  registered  eunuch^  can  act  as  guar- 
dian of  the  person  or  estate  of  a  minor. 

The  courts  of  law  have  power,  under  certain 
circumstances,  which  will  be  discussed  in  future 
lectures,  to  appoint  guardians  of  the  persons  and 
estates  of  infants,  but,  independently  of  such  ap- 
pointment of  guardians  by  a  civil  court,  the  law 
recognized  the  natural  right  of  the  relations  of 
minors  to  the  guardianship  of  their  persons  and 
property. 
Hinda  ^J  *'*®  Hindu  law,  the  ruling  power  is,  in  every 
'"'        instance,  whether  die  natural  and  legal  guardians 

'  Act  XXVII  of  1871,  aec.  28,  exksDded  to  Lower  Beagal  b;  Act  VII 
of  1878. 
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be  living  or  dead,  recognized  to  be  tLe  legitimate 
wid  supreme  guardian  of  the  property  of  all  minors, 
whether  male  or  female.' 

Uentt  says' — "  The  property  of  a  student  and  ofif» 
an  iniant,  whether  by  descent  or  othemise,  let  the 
king  bold  in  his  custody,  until  the  owner  shall  have 
ended  his  studentship,  or  until  his  infancy   shall 
bare  ceased  in  his  sixteenth  year."* 

It  belongs  to  the  courts  of  law  as  representing  the 
sovereign  to  protect  the  rights  of  minors;  and  in 
deciding  as  to  who' is  entitled  to  the  care  and  custody 
of  a  minor  and  his  property,  the  courts,  when  no  dis- 
tinct rule  is  to  be  found,  must  exercise-  their  dis- 
cretion as  may  be  most  advantageous  for  the  inter* 
ests  of  tiie  minor,  being  guided  by  such  prindples  of 
Hindu  law  as  maybe  applicable  to  the  case,  and  select* 
ing  at  the  same  time  the  fittest  among  the  minor's 
relations,  if  there  be  suitable  persons  of  that  class.* 
TUe  Hindu  law  does  not  seem  to  prescribe  any 
positive  rules  with  respect  to  the  rights  of  guardian- 
ship; but  by  practice  and  custom  the  rights  of  cer- 
tMn  relations  of  a  Hindu  minor  have  now  almost 
acquired  the  force  of  law.     For  instance,  the  rights 

'  Uscua^tea'a  Hindn  liftw,  Vol.  I,  ohap.  v ii,  edn.  1B29,  p.  IM.  Ctde- 
bcooke'i  Digett,  edn.  1801,  p.  S42,  Vol.  lU,  cbap.  fiii,  w.  449, 4B0. 

'  Cbsp.  f  iii,  Ttrse  27. 

'  The  end  of  the  fifteenth  jew  wms,  aocording  to  the  Bengal  wbool 
of  Hindu  Uw,  the  ige  of  majority. 

'  8m  Makartnua  Sam  Bviutt  Ko<mwarte  r.  STaharmut  Soobh 
£oM>Mir««,  7  W.  R.  C.  R.  S23;  3.  C.  2  Ind.  Jur.  N.  S.  103. 
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of  the  father,  and  of  the  mother  after  the  death  of 
the  father,  hare  beea  so  long  and  uQiveraally 
acknowledged  as  to  be  now  indisputable. 
bih«»  ■*■  Hindu  father,  whether  natural  or  adoptive,  is 
Ki^"  recognized  as  the  legal  guardian  of  his  male  and 
female  infant  children:'  of  the  former,  until  they 
attain  the  age  of  majoritj ;  and  of  the  latter,  until 
they  be  disposed  of  in  marriage.^ 

This  rule,  however,  does  not  apply  to  the  case 
where  the  father  is  a  coolin  Brahmin,  practising 
coolinism,  who  having  several  wives  does  not  reside 
with  the  mother  of  the  infant,   but  only  occasion- 
ally visits  her.     In  that   case  the  mother  is  the 
natural  guardian  of  her  infant  children.* 
Momini-        Under  the  Hindu  law  a  father  can,  by  word  or 
g^^^^   wnUng,  nominate  a  guardian  for  his  children,  and  he 
is  unrestricted  in  the  choice  of  such  guardian.     He 
may  even  exclude  the  mother  from  the  guardian- 
ship of  her  children.* 
Power  re-      The  Capacity  of  Hindu  and  Mahomedan  fathers 
b^^eGo-to  appoint  by  tl^ir  wills  guardians  for  their  chil- 
dren  after  their  deaths,  has  been  recognized  by  the 
sovereign  power  of  this  country  since  the  date  of 

<  Macnagblen's  Hindu  L«w,  VoL  I,  chap.  Tii.  See  In  tha  matitr  of 
JUmnmUh  Bote,  1  H^de  111. 

■  UuDaghten'B  Hindu  Law,  edn.  1829,  Vol.  I,  chap,  vii,  p.  104. 

'  See  ModKooModiM  Uookerf*e  v.  Jadiib  Chmdtr  Banerjee,  3  W.  B, 
C.  R.  194. 

*  See  Soohak  Doorgah  Lai  Jha  v.  S(^ah  Nettmund  Sitigh,  7  W.  B- 
C.  B.  74. 
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the  Permanent  Settlement."  Regulfttioa  V  of  R^  v  oi 
1799,  s.  2,  provided  that,  in  ordinary  cases,  the 
executor  or  executors  appointed  by  tbe  will  of 
the  deceased  should  "  take  charge  of  tbe  estate 
of  the  deceased,  and  proceed  to  tbe  execution  of 
their  trust  according  to  the  will  of  the  deceased 
and  the  laws  and  usages  of  the  country,  without 
any  application  to  the  Judge  of  dewanny  adawlut, 
or  any  other  officer  of  Government  for  his  sanc- 
tion;" and  Act  XL  of  1858,  tbe  provisions  of  which  acixl  oi 
I  shall  in  a  future  lecture  consider,  in  enacting 
a  procedure  for  the  appointment  by  the  court  of 
a  guardian  to  tbe  persons  and  estates  of  minors 
in  the  mofussil,  expressly*  commands  the  .court 
to  grant  a  certificate  of  administration  of  the  pro- 
perty of  the  infant  to  any  person  claiming  under 
a  will  or  deed  tbe  right  to  have  charge  of  such 
property,  and  who  is  willing  to  undertake  the 
trust ;  and  no  discretion  is  left  to  the  court  where 
such  a  person  applies  to  be  appointed  manager  of 
the  infant's  property,'  and  the  will  or  deed  under 
which  he  claims  is  proved  to  be  genuine.     The 


'  See  M«rkb;'a  Lectures  ou  Indivi  Law,  Lectara  V,  p.  76. 

*  Sec.  7.  Tbe  Court  of  Wtrds,  in  Bppointing  a  guardian,  must 
prefer  a  testamentary  piiftrdian,  nnleu  be  be  disqnalified  or  unfit. 
See  Act  IV  (B.  G.)  of  IS 70,  see.  3\,poil,  Lecture  HI. 

•  iWomo  Soonderee  Do$itt  r.  Tara  Soonderet  Douee,  9  W.  R. 
C.  B.  343.  Similar  deciaion  in  Eoodur  Ckund  Bog  v.  Shoobtm  Mohan 
Arhtrjee,  16  S.  D.  A.  350 ;  and  in  Bkoobujt  Mohintt  Dabtt  t.  Poomo 
Chvnder  Smerjee,  17  W.  R.  C.  R.  99. 
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same  section,'  vliich  contains  the  above  provi' 
sion,  goes  on  to  say  tbat,  unless  a  guardian  have 
been  appointed  by  the  father,  the  eoart  may  ap- 
point such  person  or  a  near  relative  or  any  other 
relative  or  friend  to  the  charge  of  the  person  of 
the  miuor.  Thus  the  provisions  of  Act  XL  of 
1858,  for  the  appointment  of  guardians  to  the  per- 
sons of  minors,  specially  include  the  case  of  an 
appointment  by  the  father,  and  prevent  the  courts 
from  interfering  with  a  guardian  who  has  been  so 
appointed. 
Th«  Bindn     The  Hiudu  Wills  Act,*  which  applies  to  the  wills 

Willi  Act. 

of  Hindus,  Jains,  Sikhs,  and  Buddhists,  does  not  alter 
the  testamentary  powers  of  Hindus  to  appoint 
guardians  for  their  children.  Although  the  rest  of 
Fart  Yll  of  the  Indian  Succession  Act '  is  incorpo- 
rated into  the  Hindu  Wills  Act,  section  47,  which 
gives  to  fathers,  adult  or  minor,  the  power  to  appoint 
by  will  guardians  for  their  infant  children,  is  not  so 
incorporated.  The  Hindu  Wills  Act  does  not  take 
away  the  powers  possessed  by  Hindu  fathers  before 
the  passing  of  that  Act ;  but  by  not  incorporating 
section  47  of  the  Indian  Succession  Act  into  the 
Hindu  Wills  Act,  the  Tjegislature  has  shown  that  it 
did  not  consider  it  advisable  to  extend  to  minor 
fathers  the  privileges  enjoyed  by  adult  fatliers. 


'  Sec.  7,  aeepotl.  Lecture  IV. 
*  XXI  of  1870.  >  Xof  1861!. 
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Before  all  other  relatiODs  after  the  father,  the^^^;>^ 
mother  is,  according  to  Hindu  law,  entitled  to  the  ^^'^' 
guardianship  of  her  infant  children.'  As  under 
the  Hindu  law  women  are  in  a  perpetual  state  of 
tutelage,*  and  inasmuch  as  a  woman  cannot  per* 
form  the  initiatory  rites  necessary  in  the  case  of 
male  children,  and  moreover  cannot  of  herself 
give  her  female  children  in  marriage,  the  rights 
of  the  mother  to  be  guardian  were  not  originally 
allowed;  but  by  custom  and  practice  the  mother 
has  acquired  the  right  of  guardianship  to  the  per- 
scHis  and  property  of  her  children,  exclusive  of  any 
right  to  perform  their  initiatory  ceremonies,  or  to 
g^ve  them  in  marriage,  and  this  right  is  now  unques- 
tionable.* 

If  the  £amily  of  the  infant  be  a  joint  Hindu 
ftaniljj  the  kurta  of  the  family  would  be  entitled 
to  the  nianagement  of  the  infant's  property ;  but 
if  the  &mily  is  a  divided  one,  the  mother  is  entitled 
to  Buoh  management.*  Where,  however,  the  mother 
is  manager  of  her  infant  child's  property,  she  must 


■  Hacnkghten's   Hinda   Law,   eda.   1S29,   Vol.  U,  chap,  vii,  cue  iv, 

^205. 

*  HKiugliteD'B  HindD  L«w,  edo.  1829,  Vol.  I,  chap,  rii,  p.  IM. 

*  See  Kooldttp  Narain  v.  Rajbuntre  Rotrur,  7  Sel.  Rep.  3QS. 
HacMghten'a  Hindu  Law,  edn.  1829,  V(4. 1,  chap.  vU,  p.  103 ;  and 
Vol.  II,  chap.  *ii,  caie  it,  p.  SOS. 

*  Sir.  E.  H.  ISaM'a  Mtea,  Mocle;'a  Digeat,  II,  p.  30. 
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net  under  the  advice  and  control  of  her  husband's 
relations.' 

Where  the  mother  is  dead  the  stepmother  of 
the  infant  is  not  its  legal  guardian,  at  any  rate  in 
preference  to  the  paternal  relations.  In  1821  it 
was  held  by  the  Bombay  Sudder  Court  in  the 
case  of  Lukmee  v.  Vmur  Chund  Deo  Chund' 
that  the  stepmother,  in  preference  to  the  paternal 
uncle,  WHS  the  legal  guardian  of  a  minor ;  and  there 
is  a  similar  decision  by  a  single  Judge  of  the 
Sudder  Court  of  the  North- Western  Prorinces  ;* 
but  a  Division  Bench  of  the  Bengal  High  Court 
(Loch  and  Hacpherson,  JJ.)  has  held*  that  the 
paternal  grandmother  has  a  right  to  the  guardian- 
ship of  a  Hindu  minor  in  preference  to  the  step- 
mother. The  only  authority  for  the  decision  of 
the  Bombay  Court  seems  to  be  the  statement 
in  the  institutes  of  Menu:'  "  Thus,  if  among  all 
the  wives  of  the  same  husband  one  bring  forth 
a  male  child,  Menu  has  declared  them  all,  by  means 
of  that  son,  to  be  mothers  of  male  issue."  °  As  to 
this  MacphersoD,  J.,  in  delivering  the  judgment  of 


■  MftCDOghten'B  Hindu  Law,  edn.    1S39,  Vol.  I,  cbap.  vif,  p.  103; 
and  see  Sir  E.  H.  Eaet's  notes,  Morlej's  Digest,  II,  p.  SO. 

■  2Bom.  Sud.  Ct.  Rep.  144. 

'  Nunkoolat  y.  MtuiI.  Shoodra,  Decisiona  for  1847,  p.  115. 
'  Maharanee   Ram   Btuitee    Koonwartt  v.  Makanatee   Soobh  Koo»- 
worse,  7  W.  R.  C.  R.  321 ;  S.  C.  2  In.  Jur.  N.  8.  198. 
'  Chap.  U,  vewe  183, 
•  7  W.  R.  C.  It,  321  ;  S.  C.  2  In.  Jur.  N.  S.  193. 
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tlie  court  ia  tlie  case  of  Maharanee  Ram  Bansee 
Koonwaree  t.  Maharanee  Soobh Koonwaree,^  says: 
"  This  Terse,  however,  does  not,  in  our  opinion, 
justify  tlie  conclusion  arrived  at  by  tlie  shastrees 
and  the  court.*  It  may  be  that  the  existence  of 
a  son  by  one  wife  may,  according  to  Hindu  law, 
put  all  the  wives  of  the  son's  father  iu  the  position 
of  mothers  in  a  reli^oas  point  of  view,  and  as 
regards  their  future  state;  but  it  by  no  means 
necessarily  follows  that  all  the  wives  are,  therefore, 
in  the  same  position  towards  the  child  as  its 
actual  mother.  Menu  does  not  say  that  the 
stepmother  is  to  stand  in  all  things  in  the  same 
position  towards  the  son  as  his  mother,  and  if  it  be 
clear  and  settled  law  that  she  does  not  do  so  in 
some  respects,  we  fail  to  see  anything  in  the  verse 
referred  to  which  leads  directly  or  indirectly  to  the 
inference  that  she  stands  in  that  position  as  regards 
guardianship.  That  she  does  not  stand  as  a  mother 
for  all  purposes  is  unquestionable.  For  under  no 
circumstances  can  she  inherit  from  her  stepson.^ 
If  the  text  of  Menu  does  not  make  the  stepmother 
a  mother  so  that  she  may  inherit,  we  cannot  see 
what  there  is  in  the  text  which  makes  her  a  mother 


'  Referriog  to  the  decision  of  tbe  Bombny  Sudder  Court  in  1831, 
in  the  C«so  of  Lukmee  f.  Uaiur  Chund  Deo  Chand,  2  fiom.  Sud. 
Gt.  Bep.  144. 

*  See  LaUa  Jotee  Lai  v.  Sttusamal  Dooranee  Koer,  W.  R.  F.  B. 
R.  173. 
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SO  as  to  make  her  tbe  legal  guardian."  And  in  the 
same  jadgmeot  Macpherson,  J.,  further sajs:  "It 
appears  to  us  that  the  paternal  grandmother  is  a 
relatire  of  the  minor's  more  fitting  as  a  rule  to  be 
selected  as  guardian  than  is  the  stepmother,  be- 
cause we  are  of  opinion  that  her  appointment  as 
guardian  is  the  more  likely  to  be  for  the  minor's 
interests,  and  is  tlie  appointment  most  in  accordance 
yritii  the  general  principles  of  Hindu  law.  When 
we  find  that  under  no  circumstances  can  a  step- 
mother inherit  from  her  stepson,*  and  that  on  parti- 
tion the  stepmother  does  not  get  a  share,  because 
she  is  not  included  in  the  term  *  mother;'*  and 
when  we  find  that  tbe  grandmother  can  inherit 
from  her  grandson  (a  point  as  to  which  there  can 
be  no  dispute,  and  on  which  it  is,  therefore,  unneces- 
sary to  refer  to  authorities),  we  cannot  but  come  to 
the  conclusion  that,  according  to  Hindu  law,  the 
connection  between  the  paternal  grandmother  and 
her  grandchild  is  to  be  deemed  closer  than  tlie  con- 
nection between  tbe  child  and  its  stepmotber. 
Blood  relationship,  especially  on  the  father's  side, 
is  usually  preferred  by  Hindu  law.  lu  the  case 
of  the  paternal  grandmother,  we  have  diat  relation- 
ship ;  in  the  case  of  the  stepmother,  we  have  it 
not." 

<  Lalla   Joles   Lai    t.    JlfK«<iiii>(   Doomnee    Koer,    W.   K.    F.  B. 
R.17S. 
■  DTftbhigs,  cbtp.  iii,  kc.  2,  vU.  29,  30. 
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On  tbe  death  of  tbe  mother,  or  in  the  event  of  her  ^'f''''^ 

'  elder  hn>- 

heing  disqualified  irom  acting  as  the  guardian  of  her  *''^- 

children,'  the  elder  brother,'   or  in  default  of  him 

the  elder  half-brother*  -  is   entitled  to  the  guardian-  Eidn  hiu- 

ship  both  of  the  person  and  property  of  the  infant 

in  preference  to  the  grandmother  and  all  others. 

After  these,  the  paternal  relations  generally  are  '''^*' 
entitled  to  hold  the  office  of  guardian;  and  filing 
such  relatives,  the  office  devolves  on  the  maternal 
kinsmen  according  to  their  degree  of  proximity.*       Jluioo*. 

After  marriage  the  right  of  guardianship  of  the  o^ardito- 
person  and  property  of  a  female  minor  devolves  n^^w"'" 
upon  her  husband  and  his  kindred."  m«m»ge- 

The  husl)and  is  the  legal  guardian  of  his  wife's 
person  and  property,  whether  she  is  an  adult  or  a 
minor.  The  marriage  of  an  infant  being,  under  the 
Hindu  law,  a  legal  and  complete  marriage,  the  hus- 
band has  the  same  right,  as  in  other  cases,  to  demand 
that  his  wife  shall  reside  in  the  same  house  as  him- 
self^ except  under  special  circumstances  such  as 
absolve  the  wife  from  that  duty  and  her  parents  or 


>  Uttuamvt  MvUaboo  t.  Ganeik,  10  S.  D.  A.  329;  aad  /«  the 
matUr  ofJikaar  CkMxder  Sxrma,  6  S.  D.  A.  471. 

■  Uunighten'i  Uiadn  Law,  edo.  18S9,  Tol.  1,  ctiap.  vii,  p.  108; 
and  6  a  D.  A.  471. 

■  MMMtamat  Ittikidhoo  t.  Oa»»*li,  10  S.  p.  A.  S29. 

*  HacDagliten'i  Hindn  Law,  edo.  1839,  Vol.  I,  cbap.  vii,  p.  104. 

*  liUcughten's  Hiadn  Law,  edn.  1839,  Vol.  I,  chap.  Tii,  p.  104; 
Ci)lebriwke*i  Digeit,  edn.  1801,  VoLII,pp.380aDd384Bk.ir,cliap.  I, 
cb.  4,  5,  and  12. 
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gunrdians  from  the  duty  of  surrendering  her  to  her 
husband.  The  infancy  of  the  wife  does  not  of  itself 
constitute  such  a  ground,  and  this  right  of  the  hus- 
band seems  to  be  iadependent  of  the  question  whe- 
ther the  infant  is  physically  fit  to  perform  the  duties 
of  a  wife.'  In  giving  up  a  very  young  girl  to  her 
husband  the  courts  would,  however,  probably  re- 
quire him  to  show  that  she  would  be  placed  by  him 
under  the  care  of  some  female  member  of  liis  family. 
After  the  husband's  death  the  guardianship  of  his 
infant  widow,  and  the  management  of  her  property, 
devolves  upon  his  heirs  generally,  or  those  who  are 
entitled  to  inherit  his  estate  after  her  death  *  la  pre- 
ference even  to  her  own  father.'  It  has  been  held 
fay  the  Bombay  High  Court*  that  the  deceased 
husband's  widowed  mother  is,  according  to  Hindu 
law,  the  natural  guardian  of  an  infant  widow  in  the 
absence  of  any  person  claiming  a  preferential  title 
to  succeed  to  the  estate  of  the  husband. 

On  failure  of  her  husband's  heirs  the  widow's 
paternal  relations  are  her  guardians,  and  failing 
them  her  maternal  kindred.' 

'  Katterani  DoXanee  t.  Mttuamut  Gtndkenet,  23  W.  U.  C.  R. 
178. 

*  Micn^hten'i  Hinda  Imw,  edii.  1829,  Vol.  I,  chap,  vii,  p.  lOd, 
and  Vol.  II,  cL«p.  vii,  cues  1  and  3.  See  KheUer  Mount  Dotiee  v, 
RUhen  Mohm  Milter,  2  Hs7  196;  S.  0.  M>rehall  313. 

■  Macnaghten's  Hindu  Law,  edii.  1829,  Vol.  II,  vbap.  vii,  caae  3, 
p.  204. 

*  Baiketar  v.  Bai  Qanga,  S  BonL  H.  C.  Rep.  A.  C.  J.  31. 

*  Macnaghten's  Hindu  Lair,  edn.  1829,  Vol.  I,  chap,  vii,  p.  IM. 
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Where  tbe  husband  is  himself  a  minor,  the  guar- 
dianship of  his  wife  would  be  in  those  persons  who 
are  entitled  after  his  death  to  such  guardianship. 

With  respect  to  the  right  to  give  an  infant  in  Kghi  w 
adoption,  it  was  held  by  Sir  Thomas  Strange  in  one  «''»?'"" 
case'  that  the  consent  of  both  parents  to  Uie  giving, 
as  well  as  to  the  receiving,  in  adoption  is  requbite; 
but  in  his  treatise  on  Hindu  law  *  he  states  that  in 
adopting,  so  in  giving  iu  adoption,  though  the  con- 
currence of  parents  is  desirable,  the  husband  ap- 
pears, by  the  weight  of  authority,  to  be  independent 
of  the  wife,  the  father  of  the  motlier.  And  Suther- 
land, in  his  Synopsis  of  the  Law  of  Adoption,'  says — 
"  On  the  subject  of  the  legal  ability  to  give  a  son 
in  adoption  some  difficulty  exist  in  extracting  a 
consistent  doctrine.^  The  more  correct  opinion 
appears  to  be :  1st,  that  the  father  may  give  away 
Lis  minor  son  without  the  assent  of  the  mother,  ** 
though  it  is  more  laudable  that  he  should  cousult 
her  wishes  ;  2nd,  that  the  mother  generally  is 
incapable  of  such  gift  while  the  father  lives  ;'  3rd, 

>  I  iitr»nge'8  Notes  of  Cases,  109. 

*  EkJitioa  1830,  Vol.  I,  p.  81. 

*  Edison  1821,  p.  nS. 

*  See  p.  3'j4,  note  ix. 

*  See  Dattaka  MimiiiBft,  Rec  '  it,  art.  13.  I'he  fact  of  Ibe  ftther 
being  B  leper  does  not  disqualify  Lim  from  giving  his  son  in  adoption. 
Anmtd  Sfohua  Mozoomdar  v.  Oobind  CkuHder  Moxoomdar,  W.  R. 
1864  C.  R.  175. 

*  See  Dattaka  Chandrika,  sec  i,  §  7.  Colebrooke's  Digest,  edn. 
1801,  VoL  III,  cbap.  ir,  ko.  i'iu,  $  273  and  Dotes. 
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that  she,  however,  oa  her  busband's  death,  maj  give 
in  adopiioii  her  minor  son,  and  even  during  the  life 
of  that  person  in  case  of  urgent  distress  and 
necessity." 
RiKbtof  This  first  proposition  of  Sutherland's  is  sup- 
ported by  a  good  deal  of  authority,*  including 
amongst  others  Sir  Thomas  Strange,  though  that 
author  in  deciding  Pillat/  v.  JHliay*  held,  that  a 
father  cannot  give  his  son  in  adoption  without  the 
consent  of  the  mother.'  Indeed  in  his  work  on 
Hindu  law  composed  twenty  years  later,  Sir  The- 
mas  Strange  says  of  this  very  case,  in  which  he 
held  that  the  consent  of  both  parents  is  requisiter 
that  it  was  discussed  ou  comparatively  imperfect 
materials,  that  the  public  was  not  then  possessed 
of  the  extensive  information  contained  in  Hr.  Cole- 
brooke's  Translation  of  the  Law  of  Inheritance 
and  the  treatise  on  adoption  since  translated  by 
Ur.  Sutherland, — to  say  nothing  of  the  manuscnpt 
materials  that  came  subsequently  into  his  own 
hands,  and  which  bad  contributed  largely  to  every 
Bight  of  chapter  of  his  own  work.*  There  seems,  however, 
lifaiimi  of  to  be  no  doubt  as  to  the  correctness  of  Sutherland's 
second  proposition, — namely,  tlmt  the  mother  gene- 

■  Siitiierlud'aSTiwpuioftlia  Law  of  Adoption,  edo.   1821,  p.  324, 
not*  iz.^    See  Dftt'kkft  HimanM,  aeo.  it,  art.  13. 

■  1  Btnnge'i  Notei  of  Cues,  p.  1A9. 

*  See  Colebrooke'a  Digest^  eda.  1801,  Vol.   Ill,  chtp.  It,  mc  fiii, 
§  37K  ttod  notei. 

*  Strtnge't  Hindu  Law,  odn.  IS30,  ToL  I,  p.  102. 
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rally  is  iDcapable  of  giviog  a  child  in  adoption 
while  the  father  lives. 

"With  regard  to  Sutherland's  third  proposition  Right  oi 
thfre  is  some  conflict  of  authority.  Jagannatha  <i«ib  oi 
says:'  "If  both  his  father  and  mother  give  him 
to  another  person  for  adoption,  he  truly  becomes 
a  son  given:  this  supposes  both  his  mother  and 
father  to  be  living;  but  if  either  of  them  be  dead, 
the  boy  may  be  given  by  the  survivor:  how- 
ever, should  the  man  be  deceased,  the  child  must 
not  be  given  by  the  vroman  without  the  assent  of 
her  husband  declared  before  his  death,  as  ordain- 
ed by  a  special  text."  However,  as  Sir  Thomas 
Strange  points  ont^  Jagannatha  omits  to  give  us 
this  special  text,  or  to  say  where  it  is  to  be  found. 
In  another  part  of  his  work*  Jagannatha  says— 
"  Chandeswara  explains  the  phrase  both  parents  have 
power  to  give  a  son^  the  father  has  that  power,  and 
the  mother  has  that  power,  for  it  is  a  rule  that  in 
the  apposition  called  dwandwa,  each  term,  whether 
expressed  first  or  last,  is  severally  taken  and  in- 
tended. Tiie  lawgiver  also  forbids  the  attempt  of  a 
mother  to  make  a  gift  without  the  consent  of  the 
fatiier:  'Nor  let  a  woman  give  or  accept  a  son 
unless  with  the   assent  of  her  lord;*  but  there  is 

'  Culebrouke's  Digest,   edn.    I  SOI,  Tol.  Ill,  cbap.    it,    sec     viii, 
S  273. 
■  1  Stranjte's  Notet  of  Cue*.  III. 
•  ColebrDoke'a  Digest,  edn.  1801,  Vol.  Ill,  p.  257. 
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this  difference,  if  the  father  be  living,  a  mother 
can  only  make  a  gift  with  his  assent ;  but  if  he  be 
not  living,  she  may  do  even  without  his  previous 
consent."  Jagannatha  observing  uj)on  tbis  says  : 
"According  to  this  opinion  the  husband's  gift  of  a 
son  is  valid  without  his  wife's  consent,  even  during 
her  lifetime;  but  the  wife's  property  in  her  son  is 
not  thereby  divested," 

When  the  husband  is  alive,  the  wife  cannot 
give  a  son  in  adoption,  unless  in  case  of  urgent 
distress  and  necessity.  This  distress  has  not,  as 
has  been  sometimes  supposed,'  any  reference  to 
the  adopter's  want  of  a  son;*  but  it  relates  to  the 
distress  of  the  natural  family  of  the  child  to  be 
adopted.  It  is  not  necessary  that  that  distress 
should  proceed  from  any  public  calamity,  such  as 
actual  famine,  provided  it  be  sufficiently  urgent ; 
and  though  there  should  be  no  distress  to  justify 
the  gift,  it  will  be  good  notwithstanding,  not  being 
vitiated  by  the  breach  of  a  prohibition  which  re- 
gards the  giver  only,  not  affecting  the  thing  done.* 

As  we  have  seen,  a  widow  can  give  her  minor 
son  in  adoption,  but  she  cannot  give  her  only  son,* 

'  Se«  Dftttftkk  Mimwiw,  «ec.  t,  J  7 ;  and  mc.  iv,  §  21.  See  iIm 
Dattaka  Cbandrika,  leo.  i,  §  13.  Mitakibara  on  Inberibmce,  chap,  i, 
Kc.  xi,  10  and  note. 

■  Strange's  Hioda  Law,  edn.  1830,  Vol.  1,  p.  81. 

*  Strangu'a  Hindu  Law,  Vol.  I,  p.  81.  Mitakibara  on  Inhfritaoc^ 
cbip.  i,  >ec.  xi,  10  and  note. 

•  Debet  Dial  r.  Hur  Bur  Sing,  29  Dm.  18S8,  4  Sel.  Sep.  320. 
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and  even  where  she  has  other  sons  she  ought  to 
obtain  the  conseDt  of  her  husband's  relations  before 
giving  a  son  in  adoption.' 

The  Dattaka  Cbandrika,  which  is  of  high  autho- 
rity in  JBengal,  allows  a  widow  to  give  her  son  in 
adoption  where  her  hnsbaad  has  not  expressly 
forbidden  lier  to  do  so,  and  it  implies  the  husband's 
assent  from  his  silence.* 

Under  the  Hindu  law,  a  man  who  has  perma-  vji-m  oi 

aaigrAliim, 

nentlj  emigrated,  entered  a  religious  order,  or*^ 
become  an  outcast,  being  civilly  dead,  is  regarded 
as  deceased,'  and  his  wife  has  the  same  powers  as 
to  giving  in  adoption  as  his  widow  would  have. 
Now,  however,  under  Act  XXI  of  1850,  change 
of  religion  or  loss  of  caste  does  not  deprive  a  man 
of  his  right  to  give  his  child  in  adoption. 

There  is  no  doubt  that,  during  the  lifetime  of  the  Gifbr""* 
husband,  the  wife  may,  with  his  consent,  give  away  ^^ ''"" 
a  son  in  adoption.* 

The  consent  of  the  person  competent  to  give '^>>*"  i^- 
away  a  child  in  adoption  may  be  presumed  where  ""*** 
the  adoption   has   been  acquiesced  in  for  a  long 
time,' 


'  See  SntfaerlMtd'a  Synoptia  of  tbe  Law  of  Adoption,  note  n,  ■ad 
edn.  1821,p.  213. 

*  Sec  1,  arte.  31  and  32. 

*  Sutherland's  Synopsis,  edn.  1831,  p.  215. 

*  Dattaka  Cbandrika,  tec.  i,  art.  31. 

*  AnuMirav  Swaji   v.    Oaneth   Eihwml  Bikil,  7  Bom.  H.  C.  Rep. 
App.  xxxiii. 
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Boons  bnt     No  ODO  except  Ilis  father  or  mother  can  give  an 

Sve^  ""  iofant  in  adoption.     An  elder  brother  cannot  give 

his  younger  brother,'  nor  can  an  uncle  give  bis 

nephew'  in  adoption.     In  short,  an  orphan  cannot 

be  adopted. 

v^r^u'        '^^^  adoptive  parents  cannot  ^ve  in  adoption  the 

^r'      child  whom  they  have  themselves  taken  in  adoption, 

for,  as  Mr.  Cowell  points  out,"  in  the  first  place,  an 

only  son  is  ineligible  for  gift ;  and  in  the  second, 

such  gift  would  be  inconsistent  with  the  terms  of 

the  contract  on  which  such  parents  received  the 

child, — viz. J  "  as  a  son  to  themselves." 

Bight  to        With  respect  to  the  right  to  give  a  female  infant 

in  marriage,  the  Hindu  law  provides  rules  different 

from  those  which  it  prescribes  witii  respect  to  the 

custody  of  the  person  and  the  management  of  the 

property  of  infants. 

If  the  father  be  alive,  and  not  incapacitated  by 
insanity  or  any  other  cause,  disqualifying  him  from 
exercising  the  office  of  guardian  to  his  iafaot 
children,  none  but  he  can  give  his  daughter  in 
marriage.* 

'  See  Mftcnaghten's  Comidersitiuiii  of  Hindu  Law,  p.  225  et  seq. ; 
Sabba  Lttoammai  t.  Ammakatte  Ammal,  2  Mad.  H.  C.  Rep.  129;  aliter, 
VteraptrmaU  PiUay  t.  Narraia  Pillay,  1  Strknge's  Notes  of  Ctaea, 
113. 

•  Hiranga'i  Manual,  pari.  80. 

•  Tagnre  Law  Lecturen  for  1870,  p.  303. 

•  See  Maenaghten'a  Hindu  Law,  Vol.  II,  cb.  Til,  cnio  3.  Edn.  I8S8, 
p.  304.  Golamee  Gopte  Qhoie  t.  Jaggeftur  Ghote,  3  W.  R.  U.  U.  193. 
Ei  parte  Jtmij/pertaud  Aguraallak,  2  Boul.  28  and  114. 
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In  one  case,'  hovrever,  it  wns  held  that  where  the 
father  is  a  coolia  Brahmin,  inarrie<l  to  several  wives, 
and  only  occasionally  visiting  the  mother  of  the 
infant,  the  duty  and  right  of  giving  the  infant  in 
marriage  devolved  upon  the  mother.  In  that  case 
the  infant  had  actually  been  contracted  in  marriage 
by  the  mother  in  the  absence  of  tbe  father.  Where 
the  mother  had  not  given  the  daughter  in  marriage, 
a  contract  even  by  such  a  father  would  not  be 
invalidated  by  a  subsequent  contract  entered  into 
by  the  mother. 

The  Hindu  law  and  religion  equally  require  the  Lon  oi 
parents  and  guardiaits  of  female  infants  to  provide 
husbands  for  them  before  they  attain  the  age  of 
majority ;  and,  therefore,  where  tbe  father  or  other 
person  entitled  to  give  the  infant  in  marriage  is 
absent  at  the  time  when  she  ought  so  to  be  given,  or 
if  be  n^lects  or  refuses  to  obtain  a  husband  for  her 
at  the  proper  time,  the  person  next  entitled  to  ^ve 
the  infant  in  marriage  would  be  justified  in  entering 
into  a  marriage  contract  on  her  behalf.^ 

A  father  can  delegate  to  another  his  authority  to  DeicgitiM 
give  his  daughter  in  marriage,  and  such  delegation  "  "^ 
WAS  presumed  in    a  case,'   where  the  father  had 

'  Modkoomodua  Mooktrjee  t.  Jadubehuadtr  Baneijea,  3  W.  K. 
C.  R.  194. 

*  See  Tht  King  v.  C.  Kulnama  Naih,  2  Strange'a  Notes  of  Cuea, 
89.  Sail  Otuga  v.  Dhurmdott  Nur»eeda»»,  Bom.  S.  D.  A.  Rep., 
37tii  Jul7,  1841. 

*  Qoiamee  Goptt  Qhou  v.  Jvggemr  Ohote,  3  W.  B.  C.  R.  193. 
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made  over  the  care  and  custody  of  his  daughter  whea 
two  years  of  age  to  another,  left  her  with  him  till 
the  proper  time  for  her  to  be  married  had  arrived, 
allowed  the  person,  with  whom  he  left  her  to  give 
her  in  marriage,  and  did  nothiDg  for  four  years  to  im- 
peach the  question  of  the  validity  of  the  marriage.  • 
It  is  not  clear  to  what  extent  the  wishes  of  a 
father  with  regard  to  the  marriage  of  his  daughter 
can  be  carried  out  by  the  law  after  his  death,  or 
whether  in  a  case  where  the  father  had  contracted 
and  made  all  the  arraQgements  for  his  daughter's 
marriage,  but  died  before  its  completion,  the  person 
with  whom  the  contract  for  marriage  had  been 
made  could  enforce  its  performance.' 
Dm-oiniion      ^fjer  the  death  of  the  father,  or  in  case  of  his 

ol  riKlit  111  ' 

h^'.'  having  permanently  emigrated  or  having  become  a 
recluse,  the  right  and  duty  of  selecting  a  basbaod 
for  a  female  infant  devolves,  in  the  first  place,  upon 
her  paternal  male  relations,'  namely,  on  her  paternal 
grandfather;  then  on  her  brother;  and  in  default  of 
brothers  on  her  paternal  relations  as  far  as  the 
tenth  degree  of  affinity  in  order  of  proximity ;  theu 
on  the  mother,  the  maternal  grandfather,  the  mater- 
nal uncle  and  the  relatives  in  the  maternal  liae.* 


'  Jttggema&ptrtad  Agiirieailak  t.  Jaakgpertad,  2  Boul.  28. 

■  £x  partt  Janki/ per  land  Agurwallak,  2  Boul.,  114.  Strknge'i 
Uiudu  Law,  Vol.  I,  p.  86;  aad  Vol.  11,  pp.  2B  «nd  30.  MutiaghteB'i 
Hindu  Lr«,  Vol.  II,  chap,  vii,  ca«e  ii,  edn.  1828,  p.  204. 

■  Slumacliuni'i  Vjanulha  Darpaoa,  p.  6S1. 
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Failing  these  the  paternal  relatives  beyond  the 
tenth  degree  would  presumably  be  entitled  to  give 
the  infant  in  marriage. 

Although  it  is  the  universal  tendency  of  the  Right  af 
Hindu  law  to  exhibit  the  Hindu  woman  as  occupy- 
ing a  strict  state  of  pupilage,'  and,  therefore, 
incapable  of  exercising  rights  of  guardianship,  the 
mother  should  be  consulted  with  reference  to  the 
disposal  of  her  infant  children  in  marriage,  and 
indeed  in  some  cases  a  betrothal  by  her  would  be 
held  good. 

The  rights  of  the  mother  with  respect  to  the 
marri^;e  of  her  infant  child  were  most  fully  con- 
sidered in  the  judgment  of  the  Madras  High  Court, 
in  the  case  of  S.  Namasevayan  Pillay  v.  Annammai 
Jmmal'  which  contains  principles  equally  applica- 
ble to  Bengal. 

In  that  case  the  divided  brother  of  the  defend- 
ant's deceased  husband  sued  to  obtain  a  declaration 
of  his  independent  legal  rights  to  betroth  the  infant 
daughters  of  bis  deceased  brother  by  the  defendant 
to  persons  of  his  own  choosing  without  the  inter- 
ference of  the  defendant  ■,  and  also  to  obtain  a 
declaration  of  her  obligation  to  accept  any  persons 
whom  he  might  select,  and  to  provide  for  the 
celebration  of  their  marriages.     In  giving  judgment 


'  Ex  parie  Jankyperiaud  AgurteaUak,  S 
*  4  Mad.  H.  C.  K«¥.  S39. 
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the  court  said:  "The  authorities  relied  upou  id 
Argument  as  directly  supporting  the  alleged 
right  rest  on  a  text  of  Yajnavalkja,  which)  as  giToa 
in  the  remark  of  Mr.  Colebrooke,  to  be  found  in 
Straoge'8  Hindu  Law,  Vol  II,  p.  28,  is : '  The  father, 
paternal  grandfather,  brother,  kinsman,  remote  rela- 
tions (saculya)  and  mother,  are  the  persons  to  give 
away  a  damsel — the  latter  respectively  on  failure  of 
the  preceding.'  The  version  given  in  the  Digest, 
Bk.  T,  chap,  iii,  sec.  cxxzv,  is :  'In  the  disposal 
of  a  girl,  the  father,  the  paternal  grandfather,  the 
brother,  a  kinsman,  or  the  natural  mother  shall  be 
consulted  in  the  order  here  specified  ;  upon  the 
death  of  the  first  the  right  of  giving  away  the 
damsel  devolves  on  each  of  the  others  successively, 
provided  they  be  of  sound  understanding.'  It  can- 
not be  gainsaid  that  this  text,  in  its  literal  accepta- 
tion, does  import  an  individual  right  of  betrothal 
in  the  order  of  succession  declared,  and  we  do  not 
see  any  sufBcieat  ground  on  which  it  can  be  held  to 
be  apphcable  only  to  the  daughters  of  an  undivided 
member.  In  the  Digest  and  in  Vol.  I,  p.  36,  of 
Sir  Thomas  Strange's  Hindu  Law,  it  is  treated  as 
of  general  application.  But  it  does  not  necessarily 
import  the  absolute  exclusive  right  which  the 
plaintiff^  seeks  to  have  declared,  namely,  the  right  to 
betroth  his  brother's  daughters  to  any  person  whom 
he  may  hereafter  choose  without  reference  to  their 
mother,  and  even  against  her  feelings  and  wishes. 
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Tlierefore,  in  forming  our  judgment  as  to  its  ttne 
effect  and  force,  we  must  be  governed  hy  a  consi- 
deration  of  the  i«asoa  ai|d  principle  on  which  it  rests, 
and  the  natural  rights  of  the  defendant  as  a  mother 
and  her  legal  position  and  capacities  as  a  widow. 

**  In  principle  and  reason  the  duty  enjoined  in  the 
male  Telatives  of  the  father  is  not,  it  appears  to  us, 
founded  upon  the  incapacity  of  a  woman  to  perform 
the  rites  required  by  the  Hindu  system  of  rules  re- 
lating to  t^e  marrii^  ceremony.  Among  the  ritea 
at  the  marriages  of  Brahmins  as  set  forth  in  Mr. 
Colebrooke's  third  essay  oa  the  religious  ceremonies 
of  the  Hindus  (see  first  volume  of  his  Miscellaneous 
Essays,  p.  203),  there  are  some  to  be  performed  by 
the  bride's  fether,  which  (as  was  urged  for  tl>e  appel- 
lant) the  mother  could  not  in  person  perform  in- 
stead of  the  father,  aiid  perhaps  the  same  may  be 
said  of  the  rites  practised  at  the  marriages  of  mem- 
bers of  some  of  the  other  castes  and  sects.  But  we 
have  no  doubt  that  the  mother  would  be  quite  as 
competent  to  depute  a  male  kinsman  of  her  husband 
to  act  for  her  on  such  an  occasion  as  on  the  occasion 
of  the  perforamnce  of  her  hnisband's  exequial  cere- 
rncmies.  This,  too,  the  very  ordinance  itself  recog- 
nizes by  placing  the  mother  in  the  order  of  persons 
who  are  charged  with  the  duty  of  betrothal  enjoined 
by  it.  The  true  reason  for  the  injunction,  it  ap- 
pears to  us,  was  the  state  of  dependence  in  which 
women  were  formerly  placed  by  the  law,  even  where 
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as  widows  they  had  succeeded  to  the  possession  of 
their  husbands'  estates,  and  that  certainly  does  not 
warrant  the  ordiaance  being  carried  to  the  length 
of  declaring  the  right  claimed  by  the  plaintiff,  if 
what  appears  to  us  to  be  the  reasonable  and  proper 
yiew  of  the  law  relating  to  such  state  of  dependence 
be  taken." 

After  giving  the  authorities  for  the  dependence 
of  women,  the  court  went  on  to  say:  "Protec- 
tion and  guidance  and  submission  thereto  are  the 
duties  thus  enjoined,  and  seeing  that  women  of  full 
age  are,  throughout  the  law,  treated  as  of  legal 
capacity  to  act  to  a  limited  extent,  it  is  a  reason- 
able implication  that  those  relatlre  duties  were 
intended  to  be  performed  by  their  appointed  pro- 
tectors with  a  due  regard  to  the  feelings  and  wishes 
of  those  under  protection,  whether  wires  or  widows, 
within  the  sphere  of  their  proper  duties  and  the 
legitimate  limits  of  their  proprietary  rights.  In 
short,  the  state  iu  which  it  appears  to  us  women  were 
intended  to  be  placed  was  simply  that  of  protective 
guardianship,  very  similar  probably  to  the  l^itima 
iuiela  muliebris  exercised  under  the  Roman  law 
before  the  time  of  Justinian  over  women  of  Aill  age 
and  *ai  Juris  which,  recognizing  their  legal  capacity 
to  act,  required  the  advice  and  intervention  of  their 
tutors  to  give  effect  to  their  transactions-  See  CoN 
quhoon's  Roman  Civil  Law,  Vol.  I,  sections  741,  742. 
In  this  view  it  would  obviously  be  doing  violence 
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to  the  reason  and  principle  oa  which  the  text  of 
Yajnaralkya  is  based  to  put  the  construction  upon 
it  necessary  to  support  the  plaiati£f  s  present  claim, 
for  it  is  beyond  question  that  a  voice  in  the  betro- 
thal of  a  child  of  tender  years  is  peculiarly  a  mother's 
right  and  duty.  The  dictates  of  human  natural 
afiection  impel  her  to  feel  deep  concern  in  such  an 
event,  and  teach  that  her  feelings  and  wishes  should 
be  fully  consulted,  and  the  whole  spirit  and  policy 
of  the  Hindu  law  seems  to  us  to  accord  to  everr 
mother  the  perfect  enjoyment  of  this  natural  right. 
But  the  strictly  legal  position  and  rights  of  the 
defendant  as  the  guardian  of  her  daughters  and  the 
possessor  of  her  husband's  property  present  still 
stronger  grounds  of  objection  in  opposition  to  the 
plaintiff's  claim.  It  was  conceded  in  argument  that 
the  ]aw  has  always  recognized  a  mother's  right  to 
be  the  guardian  of  her  minor  son  or  daughter  upon 
the  death  of  her  husband  in  preference  to  his  kins- 
men. Such  a  recognition  is  very  inconsistent  with 
the  disposal  of  her  daughters  in  marriage  by  the 
husband's  brother  or  other  relation  without  refer* 
eace  to  her,  and  tends  forcibly  to  support  the  view 
we  have  expressed  with  regard  to  the  state  of  depen- 
dency imposed  on  women.  Thus  the  recognition 
of  her  position  as  guardian  militates  against  the  law 
ever  having  given  the  exclusive  right  contended  for. 
But  now  that  the  texts  declaring  such  state  of  depen- 
dency have  become,  as  did  the  Roman  law  relating 
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to  tlie  tulela  fnuli^ria  obsolete,  aad  a  womaa  acts 
indepeudeatlj  as  guardian,  and  stuih  acts  are  per- 
fectty  legal,  it  would  amount  to  almost  an  absurd 
contradiction  to  hold  that  althougU  competent  and 
capable  to  be  guardian,  a  mother  has  ho  right  to  be 
consulted  in  the  choice  of  a  husband  foi<  her  daugh- 
ter. Again,  as  the  possessor  of  a  life-estate  by  right 
of  legal  succession  in  all  her  husband's  property,  the 
defendant  is,  as  has  been  well  settled,  absolutely 
am  juris  (Kanavadhani  Verikata  Subitiitfa  v.  Jojftua 
Narasin  Qappa,  3  Mad.  H.  C.  Bep.  116),  and  is 
the  person  on  whom  the  law  casts  the  duty  of  deter- 
mining what  is  a  proper  provision  for  her  daughters' 
marriages,  and  providing  the  means  required  to 
defray  the'  expenses  of  their  celebration. 

"  The  independent  right  and  discretion  which  she 
is  competent  to  exercise  in  that  respect  she  cannot 
be  called  upon  to  exercise  until  the  choice  of  a  bride- 
groom has  been  made,  and  her  reasonable  discretion 
in  the  matter  must  be  guided  to  some  extent  by  the 
choice  made.  It  seems  to  us  to  be  neceasarily  inci- 
dent to  this  absolute  capacity  to  act  that,  in  making 
the  choice  of  a  bridegroom,  the  defendant  should  be 
consulted." 

The  court  furdier  said :  "  If  on  a  choice  being 
made  of  a  person  in  every  way  suitable  to  be 
affianced,  and  the  mother  without  sufficient  cause  im- 
properly refused  to  accept  him,  and  obstructed  the 
betothal,  a  suit  to  compel  her  to  allow  the  ceremony 
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to  take  place,  anil,  if  sbewaa  chargeable,  to  provide 
means  for  its  celebration,  would  probably  be  sac- 
oessful.  But  no  court,  we  think,  would  be  jiisti&d 
in  granting  such  relief  if  the  mother's  refusal  and 
resistance  was  because  of  serious  objections  to  tiie 
person  chosen,  or  for  other  good  and  sufficient  cause : 
nor,  we  think,  would  the  betrothal  of  a  daughter 
with  an  unobjectionable  person  of  the.  mother's 
selection  be  restrained  at  the  suit  of  the  brother  or 
other  kinsmen  of  the  father  who  had  been  consulted 
hj  the  modier,  and  had,  without  any  sufficient  cause, 
objected  to  the  betrothal." 

There  is  no  doubt  that,  in  spite   of  their  being  ugbt  of 
themselves  considered  in  a  state  of  pupilage,  the  >«><»»• 
female  kindred  of  a  minor  may  so  dispose  of  her  with 
the  consent  of  her  male  kindred  or  those   entitled 
to  the  right.    It  was  held  in  the  case  of  Maharame  p*'^*! 
Ram  Bunsee  Koonwaree  t.  Maharanee  Soobh  Koon-r  o"*^"- 
toareBf^  that  a  paternal  grandmother,  with  the  assent 
of  the  nearest  male  kindred  on  the  father's  side,  has, 
in  [Hreference   to  the    stepmother,  the  right  to  dis- 
pose of  a  minor  in  marriage. 

I  shall  in  a  future  lecture  consider  the  effect 
under  tiie  Hindu  law  of  a  marriage  which  has  been 
entered  into  by  minors,  or  on  their  behalf  without 
the  requifflte  consent  of  the  persons  entitled  to  give 
them  in  marriage.' 

'    7  W.  R.  C.  R.  321. 

,  Jadub   ChxHder  Banerjte,  3  W. 
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Meet  oi        Under  the  Hindu  law  loss   of  caste   involved  a 

lou  of  Gurfl 

^"SSi-'  ^oss  of  the  right  of  guardianship  of  the  person 
'*'        and  property  of  minors  ;'  but  since  the  passing   of 

ActxxioiAct  XXI  of  1850  such  right  of  guardianship 
ceased  to  be  afiected  by  a  change  of  religion  or 
loss  of  caste.'  Where,  however,  the  appointment 
of  a  guardian  is  in  the  discretion  of  the  court,  a 
person  out  of  caste  would  ru^ly,  except  in  the 
absence  of  other  near  relatives  of  the  minor,  be 
appointed  his  guardian. 

There  is  nothing,  however,  to  prevent  a  testator 
in  appointing  guardians  of  his  children  by  will 
from  providing  that  the  persons  whom  he  appoints 
shall  be  disqualih'ed  or  excluded  from  office  on 
changing  their  religion ;  but  where  a  will  provides 
that  a  guardian  shall  become  disqualified  by  chang- 
ing his  religion,  such  a  provision  would  not  include 
a  change  to  another  form  of  the  Hindu  religion,  as 
by  becoming  a  Yedantist.' 

Certain  religious  ceremonies,  however,  which  it 
is  the  duty  of  the  guardian  of  a  Hindu  infant  to 
perform  on  behalf  of  his  ward,  cannot  be  performed 
by  a  guardian  who  is  an  outcast,  or  who  has 
changed  his  religion.    In  that  case  they  must  be 

■    See  Fvggao  D^e  v.  Rawal  Doge,  4  W.  S.  M.  A.  8. 

*  Mttehoo  T.  Arzoon  SaAoo,  6  W.  R.  C.  R.  S93.  See  post,  Lecture  V, 
M  to  the  eSect  of  a  ohuige  of  religioD  bj  the  parent  or  otber  guardian 
of  ■  miDor. 

'  See  An»nd  Coomar  GMgooly  v.  Rakkal  Ckmtder  Roy,  8  W. 
R.  C.  R.  278. 
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performed  b;  the  persoa  next  entitled  to  the  guar- 
dianship of  the  infant,  and  it  is  the  duty  of  the 
guardian  out  of  the  estate  of  the  infant  to  make 
over  to  such  person  Uie  requisite  funds  to  pay  the 
expenses  of  those  ceremonies. 

Under  the    Mahomedaa  law    the  rieht  to   the  Guudi*"- 

°  ahiDDiidw 

guardianship    of  infants  is  viewed   differently  in  ^^'' 
reference  to  ( 1 )  the  custody  and  care  of  their  per- 
sons, (2)  the  management  of  their  property,  and 
(3)  the  disposal  of  them  in  marriage. 

The  natural  guardians  of  minors   are,  according  anarjuni, 
to  the   Mahomedan  law,   either   near    or  remote,  or  t««m. 
Fathers,    their   executors,    paternal    grandfathers, 
their  executors,  and  the  executors  of  such  executors, 
constitute  the  near  gttardiant.     All  other  guardians 
are  remote  guardians.^ 

The  former  description  of  guardians  answer  to  stai  gnu- 
the  term  of  curator  in  the  civil  law,  and  of  mana- 
ger or  suvbarakar  in  the  Bengal   Code  of  Kegula- 
tions;*  and  they  alone  are  entitled  to  the  manage- ^1,^,,  ,ight 
meut  of   the  property   of    a   Mahomedan   minor. !^Vuo( 
We  shall  discuss  in   a  future  lecture  the  powers  of  ^'      '' 
such  g^rdiaus  over  the  property  of  their  wards. 

F^iug  them  the   custody   and  care  of  the  iu- 
faat'a  property  does  not  devolve  upon  the  remote 


'  Haciughten'B  Principles  of  Mabomedaa  Law,  obap.  TJii,  4tli 
eda.,  p.  62. 

*  Mocnaghten'a  Principles  of  U«liome(Uu  I^w,  chip,  viii,  princ.  6 
4tix  edn.,  p.  S3. 
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guardians,  who  under  no  circumstances  are  entitled 
to  the  management  of  such  property,  but  it  de- 
volves upon  the  ruling  authority,'  or  its  representa- 
tive the  judge,  vhose  duty  it  is  to  appoint  a 
guardian  of  the  infant's  property.* 
Tcttiiniait.  Iq  Mahoinedan  law,  as  in  Hindu  law,*  the 
^ntment  father  luts  powcr^  to  appoint  by  will  a  guardian  of 
diHu  the  person  and  the  property  of  his  infant  children. 
There  is,  however,  apparently  a  difference  in  this 
respect  between  the  Hiudu  and  Mahomedan  law, 
namely,  that  while  the  Hindu  law  requires  the 
person  to  be  specifically  appointed  guardian  by  the 
will,  the  Mahomedan  law  ^ves  to  the  executor  of 
the  Other's  will  the  right  of  managing  the  infant's 
property,  whether  or  not  he  may  have  been  ap- 
pointed guardian  by  the  will ;  and  the  Mahomedan 
law  further  extends  this  privilege,  as  we  have  seen, 
to  the  executors  of  the  grandfather  and  to  their 
executors. 

The  Mahomedan  law  does  not,  however,   permit 


<  MMtamut  Buhthan  v.  Muigamut  Maldm  Kooeri,  3  B.  L.  R. 
433 ;  &  0.  19  W.  R.  C.  R.  33T.  Rvtlim  -7.  Dhoomee  KAm,  3  Agra  H. 
C. -Rep.  21.  Macuftghten's  PtiiMiple»  of  Mahomedsn  Liw,  chap.  «iii, 
para.  S.   Bkillie'a  Digest  of  Mahumeilan  Law,  p.  319. 

*  See  Tagore  Lav  Lectnres  for  1873,  bj  Sharoa  Cham  Siirar, 
p.  478.  Mncnagbten'a  Precedents  of  Mahomedan  Lav,  chap,  vii, 
prec.  1. 

*  See  ante,  p,  38. 

*  Macraghten's  PrincipleB  of  Mdbotneilan  Lav,  chnp.  Tjii,  pnn.  4. 
Sheikh  AUmodeed  MoalUnt  1.  Muatam»t  an/bora  Bibee,  6  W.  R. 
M.  R.  123. 
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the  fiitlier  by  will  to  interfere  with  the  riglit  of 
custody  of  his  male  children  until  they  attain  the 
age  of  seven  years,  and  of  his  female  children  until 
they  attain  puberty,  which  right,  as  we  shall  see 
hereafler,  is  possessed  by  the  mother  and  other  female 
relations  of  the  infant.  The  legislature  of  this 
country  has  recognised  the  power  of  Mahomednns 
as  well  as  of  Hindus'  to  make  wills  and  to  appoint 
guardians  for  their  children  by  such  wills,  and 
Regulation  V  of  1799  and  Act  XL  of  1858  apply 
to  Mahomedans  as  well  as  to  Hindus. 

The  latter  Act,  in  fact,  applies,  outside  Calcutta, 
to  all  except  European  British  subjects. 

There  seems  to  be  no  limitation  as  to  the  per- 
sons who  may  be  appointed  guardian  by  the  father ; 
a  mother  is  equally  eligible  with  others  to  be 
nominated  guardian.' 

With  regard  to  the  custody  (hizanut)  of  the  niainqt. 
persons  of  infant  children,  the  Mahoniedan  law  pro- 
Tides  a  principle  very  different  from  that  which  pre- 
vails according  to  Hindu  law.  The  Hindu  law  gives 
the  preference  to  the  father;  but  tlie  Mahomedan 
hvff  postpones  the  rights  of  the  father,  and  provides 
that  the  mother,  in  preference  to  the  father  and  all 
others,  is  entitled  to  the  custody  of  her  infant  male 


'  See  page  38,  ante. 

'  Macnagliten'B   Mahomedan   Law,  Preceitpntji,    c)inp.   Tii,  case    4, 
pages  307  and  308;  and  Appeuilis,  p.  443.     liait'a  Nutea,  cue  I. 
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cliildren  until  they  attain  the  age  of  seveii  years,' 
and  of  her  female  children  until  thej  att^n  the  age 
of  puberty.' 

Under  the  Mahomedan  law  the  mother,  if  of 
good  character,  ret^ns  this  right  during  marriage 
and  after  separation  from  her  husband/  even  though 
she  may  have  been  divorced  from  him.* 

After  becoming  a  widow  the  mother  retains  the 
right  of  hizanut,  except  in  case  of  her  remarriage 
with  a  stranger,  in  which  case  that  right  would, 
however,  revert  on  her  again  becoming  a  widow. 

The  Mahomedan  Uw  excludes  the  mother  from 
the  guardianship  of  her  infiint  children  if  she  be 
an  apostate,  or  have  adopted  a  course  of  living  like- 
ly to  be  injurious  to  her  child,  as  adultery,  theft, 
or  the  being  a  professional  singer,  or  mourner. 
Also  a  mother  who  is  continually  going  out  and 
leaving  her  child ,  is,  under  the  Mahomedan  law, 
not  worthy  to  be  trusted  with  the  custody  of  her 
children/    However,  since  the  passing  of  Act  XXI 


*  Antetroonita  and  othert,  11  W.  R.  C.  R.  297;  is  iha  water 
of  Tayheb,  2  Hjde  S3 ;  Sheikh  Alimodetd  Moallem  v.  Mvnt.  Ssfoora 
Bihet,  6  W.  R.  l^.  R.  125  j  Shdkzada  Fulleh  Alt  Shah  y.  Shakzada 
ilahtantd  Moclttttaooddten,  W.  K.  1664  C.  R.  131.  See  Hedaytt, 
Vol.  I,  Bk.  iv,  chap.  14. 

'  MacDaghten'B  Principles  of  Mahomedan  Lair,  chap,  viii,  piine.  8; 
Precedents,  chap,  vi,  case  16,  p.  268.  In  the  mailer  of  Khatija  Bibee, 
6  B.  L.  R.  657. 

■  Tagore  Law  Leoturea  for  1873,  p.  485.  Dedaja,  Tol.  I,  Uk.  iv, 
chap.  14. 

*  Macnt^hten'a  Mahomedan  Law,  App.  Title  "  Infant,"  6,  p.  446. 

*  Baiiii«'s  Digett,  pp.  431  and  432. 


>y  Google 


LBC.  II.]         NATURAL   AND   TE8TAHENTABT.  67 

of  1850,  apostacy  does  not  disqualify  even  a 
Mabomedan  mother  from  retaining  the  guardian- 
ship of  her  children.'  After  the  mother,  the  <'""*'■ 
mother's  mother  how  high  soever  (that  is  to  say, 
the  maternal  grandmother,  great  grandmother,  and 
so  forth),  and  ffuling  her,  the  father's  mother  how 
high  soever,*  is  entitled  to  the  custody  of  a  Maho- 
niedan  infant. 

Failiug  the  mother  and  grandmothers,  the  right 
of  hizanut  of  a  Mahomedan  infant  devolves  upon 
its  sisters, — namely,  first  on  the  full  sister,  then  on  si>t«ri. 
the  uterine  half  sister,  and  then  on  the  half  sister 
by  the  father's  side.  Then  follow  the  daughters  Dauihten 
of  the  sisters  in  the  order  in  which  their  mothers 
were  entitled.  According  to  one  tradition  the 
maternal  aunt  is  preferable  to  a  half  sister  by  the 
father's  side;  but  this  tradition  has  not  apparently 
been  supported  by  practice. 

After  the  sisters  and  their  daughters  come  the 
maternal    aunts,    and   failing  them    the    paterual  Aanu. 
aunts.*    The  same  distinction  also  prevails  among  , 
the  aunts  as  among  the  sisters, — that  is,  she  who 
is  doubly  related  has  a  preference  to  her  who  is 
singly  related;  thus  the  maternal  aunt,  who  is  full 

-    >  See  Figgao  Dayt  t.  Raaal  Dayt,  4  W.  K.  M.  A.  3.    See,  Lowever, 
ia  tke  matUT  of  Mahia  Bibet,  13  B,  L.  U.  160. 

*  See  note  it  p.  486  of  TagoreLaw  Lectarei,  1873.     UedajK,  Vol.  I, 
Bk.  W,  chap.  14;   and  Baillie'a  Digest,  pp.  431,  432. 

*  Tagore  Law  lectures,  1ST3,  p.  486.    BullJe'a  Digeit,  pp.   431 
and  432. 
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sister  to  the  mother,  precedes  a  half  sister  of  the 
mother,  maternal  or  paternal;  and  in  the  same 
mnDDer,  a  maternal  sister  of  the  mother  precedes  a 
paternal  sister;  and  so  also  of  the  paternal  aunts.* 

All  these  persons  are  entitled  to  the  custody  of 
tiie  infant  for  the  same  period  as  the  mother  is  so 
entitled,-^namelj,  if  the  infant  be  a  male,  until  it 
attains  the  age  of  seven  years;  and  if  it  be  a  female, 
until  it  has  arrived  at  puberty. 

Thus,  in  contradistinction  to  the  Hindu  law,  the 
Mahomedan  law  prefers  to  give  the  custody  of 
infants  to  their  female  maternal  relations  instead 
of,  as  is  the  case  in  Hindu  law,  their  male  pateroal 
relations.  The  Hedaya*  explains  this  preference  as 
'^follows:  "  The  right  of  hizanut  with  respect  to  a 
male  child  appertains  to  the  mother,  grandmother, 
or  so  forth,  until  he  becomes  independent  of  it 
himself, — that  is  to  say,  becomes  capable  of  shifting, 
eating,  drinking,  and  performing  the  other  natural 
functions  without  assistance ;  after  which  the  charge 
devolves  upon  the  father  or  next  paternal  relation 
entitled  to  the  office  of  guardian,  because  when 
thus  advanced,  it  then  becomes  necessary  to  attend 
to  his  education  in  all  branches  of  useful  and 
ornamental  science,  and  to  initiate  him  into  a 
knowledge  of  men  and  manners,  to  eflfect  which 
the  father  or  paternal  relations  are  best  qualified. 

'  HwJajs,  Vol.  I,  Uk.   iv,  chap.  14.        '  VuL  I,  Bk.  iv,  ohiip.  M. 
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(Kosaf  says,  that  the  liizanut  with  respect  to  a  boy 
ceases  at  the  end  of  seven  years,  as  in  general  a 
child  of  that  age  is  capable  of  performing  all  the 
necessary  offices  for  himself  without  aseistaace.) 
But  the  right  of  hlzanut  with  respect  to  a  girl 
appertains  to  the  mother,  grandmother,  aad  so  forth, 
until  the  firat  appearance  of  the  menstrual  dis* 
charge  (that  is  to  say,  until  she  attain  the  age  of 
pubertj),  because  a  girl  has  occasion  to  learn 
such  manners  and  accomplishments  as  are  proper 
to  women,  to  the  teaching  of  which  the  female 
relations  are  most  competent;  but  after  that  peiiod 
the  charge  of  her  property  belongs  to  the  father, 
because  a  girl,  after  maturity,  requires  some  person 
to  su|)eriQtend  her  conduct,  and  to  this  the  father 
is  most  completely  qualified." 

The  rights  of  the  mother,  and  of  the  females 
whom  I  have  enumerated  as  succeeding  her  in  the 
custody  of  her  infant  children,  cease  on  their 
marrying  strangers,^!,  e.,  persons  outside  the  pro- 
hibited degrees  of  relationship;  but  reverts  again 
on  tlieir  becoming  widows,  or  on  their  marriage 
being  dissolved.' 

Wiiere  a  mother  or  other  person  entitled  to  the 
custody  of  an  infant  neglects  to  support  it,  her  right 


>  Btedhm  Bibtt  v.  Putoolah,  20  W.  K.  0.  R.  411.  Baillie'a  Digeat, 
432.  Uacnaghlcii'*  Principles  of  Mabomeilun  Law,  vbsp.  viii, 
prino.  9.    Iledikja,  Vol.  [,  Uk.  iv,  cbap.  14. 
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to  its  custody  ceases,'  and  devolves  upon  the  per- 
son next  entitled  to  such  right 

shMu.  There  is  a  qnestiou  whether  these  rules  with 

respect  to  the  custody  of  Mahomedan  infants  apply 
in  their  entirety  to  persons  governed  by  the  Sheea 
law.  It  was  held'  by  a  Division  Bench  of  the  High 
Court,  acting  on  a  futna  of  the  Mahomedan  law 
officer  of  the  Presidency,  the  Cazee-ool-cozaat,  that, 
under  the  Sheea  law,  a  mother  is  entitled  to  the 
custody  of  her  female  child  up  to  its  seventh  year 
only.  And  Mr.  Baillie,  in  his  Digest  of  the  Imameea 
law,  which  governs  the  Sheea  sect,  states,'  that  a 
mother  can  neither  be  herself  the  guardian  of  her 
children,  nor  cau  she  make  a  testamentary  appoint- 
nient  of  guardians  to  them.  Mr.  Boillie's  latter 
proposition  is  equally  true  with  respect  to  Sunnis ; 
hut  the  former  proposition, — namely,  that  a  mother 
cannot  herself  be  guardian  of  her  children, — seems 
to  refer  to  the  management  of  their  property,  and 
not  to  the  custody  of  their  persons. 

Right  ot        As  we  have  seen,   under  the  Maliomedau  law,  a 

cnalodf 

•fier  eipi-  female's  right  of  custody  of  the  person  of  an  infant 

£^^^'    exists  only  during  the  period  of  hizanut,  which,  if 

the  infant  be  a  boy,   terminates  when  he  is  seven 


1  See  AtnttroonUaa  and  other*,  1 1  W.  R.  C.  R.  297.  Tagore  Liw 
Lecturw,  1873,  p.  486.  Bee  Hedaja,  Vol.  IV,  Bk.  xUt,  aec.  7, 
p.  124. 

■  Mutiamtii  Raj  Begum  v.  Nmoab  Reza  Ho»»tin,  2  W.  tt.  C.  R.  76., 

■  Page  2S2. 
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years  of  age,  and  if  a  girl,  at  any  mte  under  the 
Snani  law,  on  her  attaining  puberty.  After  the 
termination  of  the  period  of  hizanut,  or  during  that 
period,  if  there  be  no  female  relation  of  the  infant 
capable  of  being  entrusted  with  its  custody,  the 
right  of  custody  devolves  upon  the  agnate  male 
relations  (asabah)'  for  the  purpose  of  the  education 
and  marriage  of  the  infant,  and  this  right  is  deter- 
mined in  proportion  to  the  proximity  of  the  claims 
of  the  relatives  to  inherit  the  estate  of  the  minor. 
Under  the  Mahomedan  law  the  infant,  even  after  inbnt  bu 
passing  the  period  of  hizanut,  has  no  power  toutae'w- 
exercise  any  option  as  to  the  custody  in  which  it 
is  to  remain. 

Of  these  relations  the  father  is  the  first  entitled,  cmutij  ot 
then  the  paternal  grandfather  and  the  paternal  great    '' 
grandfather,  and  so  forth;*  then  the  full  brother, 
then  the  half  brother  by  the  father,  then  the  son  of 
the  full  brother,  then  the  son  of  the  half  brother  by 
the  father,  then  the  full  paternal  uncle,  then  the 
half  paternal  uncle  on  the  father's  side,  and  then 
the  SODS  of  paternal  uncles  in  the  same  order.     A 
j^l,  however,  should  not  be  entrusted  to  the  care  of  CMtodj  o£ 
any  male  person  unless  he  be  within  the  prohibited  ^" ' 
degrees  of  relationship,  which  includes  all  the  male 
persons  enumerated  above  as  entitled  to  the  cus- 

■  I'agora  Law   Lecture*,   1873,  p.  488.   Mftcntghten's  Mkhomedtn 
Law,  cbflp.  viii,  princ.  10.  Baillie'i  Digeat,  434. 
•  Hedaja,  Vol.  I,  Uk.  iv,  chap.  14,  p.  389. 
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todj  of  a  boy,  with  tlie  exceptioD  of  the  sons  of  the 
paternal  unclea,  to  whom  the  custody  of  females 
may  not  be  entrusted.'  The  custody  by  male  rela- 
tions of  a  boy  continues  until  puberty,  or  rather 
the  attainment  of  the  age  of  majority;  while  that  of 
a  girl  continues  not  only  till  puberty,  but  till  she 
can  safely  be  left  to  herself,  and  trusted  to  take  care 
of  herself.  If  she  is  adult  and  a  virgin,  her  goar- 
dians  have  a  right  to  ret^n  her,  though  there 
should  be  no  apprehension  of  her  doing  anything 
wrong  while  she  is  of  tender  age.  But  if  more 
advanced  in  years,  and  of  ripe  discretion  and 
chaste,  they  have  no  right  to  retiun  her,  and  she  may 
reside  whereever  she  pleases.*  The  profligacy  of  a 
male  relation  (asabah)  disqualifies  him  from  the 
right  of  custody  of  a  female  minor;  and  in  the 
default  of  her  possessing  male  relatives  within  the 
prohibited  degrees  free  from  such  vice  as  would  be 
injurious  to  her,  it  becomes,  according  to  the 
Mahomedau  law,  the  duty  of  the  kazi  or  judge  to 
take  cognizance  of  the  infant's  unprotected  condi- 
tion, and  to  appoint  a  guardian  for  her.' 

The  duty  and  right  of  giving  in  marrii^e  a  male 
or  female  infant  falls  npon  a  different  line  of  guar- 
dians than  either  those  who  are  entrusted  with  the 
management  of  the  infant's  property,  or  those  who 

'  T>)(ore  Latr  Lectorea,  1873,  pp.  307  and  4B8.     Baillie'i  Dijjut,  433. 
■  Btiillie's  Digest,  pp.  434  and  43S. 
>  BftillUi'a  Digeit,  p.  434. 
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nre  entitled  to  the  custody  of  its  person.  The  fatlier 
is  first  entitled  to  give  his  child  in  tnarriage,  and  after 
him  the  paternal  grandfather,  hew  high  soerer,  is  so  p^^^ui 
entitled.  A  contract  of  marriage  entered  into  by  ^^'"^ 
a  father  or  grandfather  on  behalf  of  an  infant  is 
valid  and  binding,  and  the  infant  has  not  the  option 
of  annulling  it  on  attaining  majority'  as  he  has 
in  the  case  of  a  contract  of  marriage  entered  into 
for  him  by  any  other  guardian. 

The  executor  of  the  father  or  grandfather  has  no 
power  to  contract  an  infant  in  marriage  even  though 
he  be  appMoted  for  that  purpose  by  the  testator.* 
The  executor  may,  (^  course,  coatraet  the  infant 
in  marriage  wIwd  he  happens  to  be  the  natural 
guardian;  then  he  has  the  power,  by  virtue  of  his 
guardianship,  not  of  his  executorship.  In  default  D«v«iiitioii 
of  the  father  and  grandfather  the  next  entitled  to  ^,^™^'' 
give  a  Mahomedan  infant  in  marriage  are  the  other  J^^^"*^' 
i4;;nate  relatives  in  the  order  in  which  they  would 
be  entitled  to  inherit  ike  estate  of  the  iufaot. 
After  the  grandfather  comes  the  full  brother;  then 
the  half  brother  by,  the  father's  side;  then  the  sou 
of  the  full  brother;  then  the  sou  of  the  half  brother 
by  the  father's  side,  how  low  soever;  then  the  full 
ancle;  thea  the  half  uncle  by  the  father's  side;  then 
the  SOD  of  the  full  uncle ;  then  the  sou  of  the  half 


'  Macnaghten'B  Mahomedvi  Law,  cbap.  i 
<  Bullie'»  Digeal,  p.  47. 
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uncle  by  the  fathers'  side  and  their  descendants ;  then 
the  father's  full  paternal  uncle ;  then  his  paternal  half 
uncle  by  the  father's  side;  then  the  sons  of  both  in 
the  same  order;  then  the  grandfather's  full  paternal 
uncle;  then  his  paternal  half  uncle  by  the  father's 
side,  and  then  the  sons  of  both  in  the  same  order; 
then  the  sons  of  a  more  distant  paternal  uncle.' 
After  these  the  mother  follows;  and  failing  her  the 
near  uterine  relatives,  who  might  inherit  from  the 
minor,  attain  the  right  in  order  of  proximity.* 
These  are  the  full  sisters,  then  the  half  sister  by  the 
father's  side,  then  the  half  brother  and  sister  by  the 
mother,  and  then  their  children.  Then  come  pater- 
nal aunts,  maternal  uncles,  then  maternal  aunts, 
then  the  daughters  of  maternal  uncles,  then  the 
daughters  of  maternal  aunts ;  and  the  false  or  mater- 
nal grandfather  is  preferred  to  the  sister,  according 
to  Aboo  Haneefo.* 

After  these  people  the  right  of  providing  for  the 
maniage  of  an  infant  devolves,  according  to  Maho- 
medan  law,  upon  the  mowla-ool-mowatat,  or  suc- 
cessor by  contract  ;*  then  on  the  ruling  authority,* 
or  its  representative  the  kazu     If  there  be  no  kazi 


*  Baillie'a  Digest,  pp.  43  and  46. 

■  Tagore  Lt.tr  Lectures,  1873,  pp.  S29  ud  831.    BMllte'a  I 
p.  46. 

■  BwUie'B  Digeat,  p.  46. 

*  Ai  to  what  oonititutca  a  mowh-oot-moteatai,  lee    Tagore 
Lecture*,  I87S,  pp.  81  and  92. 

*  Baillie'a  Dtgett,  pp.  46,  47. 
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present,  then  the  minor,  if  of  80und  discretion,  may 
himself  or  herself  contract  the  marriage,  which, 
however,  may  be  repudiated  by  liim  or  her  on 
attaining  majority,  t.  e.,  paberty.* 

The  consent  of  the  nearest  guardian  in  the  above  cirenm- 
scale  is  essential  to  the  validity  of  the  marriage  of  ^^^ 
an  infant,  but  if  the  nearest  guardian  be  incapaci-  "*  ''*'"" 
tated  by  reason  of  minority,  insanity,  profligacy  or 
absence  at  such  a  distance  as  to  preclude  him  from 
acting,  the  next  guardian  becomes  entitled  to  enter 
into  the  marriage  contract.' 

Any  circumstances  which  prevent  a  guardian 
from  providing  for  bis  ward  a  suitable  marrii^ 
at  the  proper  age,  would  bo  sufficient  to  cause  the 
right  to  devolve  upon  the  guardian  next  in  the 
scale.  For  instance,  where  the  guardian  is  in  jail, 
and  not  likely  to  be  released  for  a  long  period.' 
It  is  not  easy  to  say  as  to  how  far  a  guardian  must  Abwnoo  oi 

•>  •'  o  guardian. 

be  distant  in  order  to  give  validity  to  a  marriage 
contract  effected  by  a  more  remote  guardian.  In  the 
Hedaya*  we  find  this :  "  If  the  parents  or  other  first 
natural  guardians  of  an  infant  should  be  removed 
to  such  a  distance  as  is  termed  gkeebat  moonkatat, 
it  is  in  that  case   lawful  for  the  guardian  next  in 

'  See  Macnaghten's  Mahomedan  Law,  Frecedenta,  chap,   vf,   case  16, 
p.  263. 
■  Baillie'a  Digest,  p.  49. 

•  Shtikh  Kaloo  V.  OuntbooUah  Skeihh,  10  W.  R.  C,  R.  12;  3.  0. 
13  B.  L.  R.  note  to  p.  163. 

*  Vol.  I,  fik.  ii,  chap,  iii,  p.  108. 
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degree  to  contract  ttie  infant  io  marriage."  And 
sgtun  we  find:'  "By  the  absence  termed  gke^l 
moonkatat  is  to  be  uuderBtood  the  guardian  being 
removed  to  a  city  out  of  the  track  of  the  caravans, 
or  which  is  not  visited  by  the  caravan  more  than 
once  in  every  year ;  some,  however,  bare  defined  it 
to  signify  any  distance  amounting  to  three  days'  jour- 
ney." In  Mocnaghten's  Precedents  of  Mahomedan 
Law,*  a  case  is  mentioned,  where  it  was  held  that  a 
distance  of  three  days'  journey  is  sufficient  to  justify 
the  next  guardian  in  contracting  the  infant  in 
marriage.  A  day's  journey  or  stage  is  explained 
by  Rusail-ool-Arkan  to  mean  as  far  as  a  person 
may  be  able  to  trarel,  at  a  moderate  pace,  in  the 
shortest  day  of  the  year,  between  moruing  and  tlie 
setting  of  the  sun.* 

Tiiis  arbitrary  rule  would  not,  probably,  be  now 
recognised  by  the  courts  of  law,  and  whenever  the 
legal  guardian  is  witliin  a  reasonable  distance  from 
the  place  of  residence  of  the  minor,  his  consent 
to  the  marriage  contract  would  be  deemed  to  be 
necessary. 
j^^j  ^  Under  the  Mahomedan  law,  a  husband  haa  not  such 
\Tm^  %  an  absolute  right  to  the  custody  of  his  minor  wife 
as  is  accorded  to  Hindu  husbands  by  the  Hindu  law. 


<  Page  109.  *  Chap,  vi,  cue  14,  p.  363. 

*  Macnnghten'a  PreceUviiti  of   Maliomedtn   Lbw,   chap,    v,   csk   9, 
p.  207. 
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Even  after  the  marriage,  tbe  tnotber,  or  other 
guardian  Tvho  succeeds  tbe  mother  in  the  right  of 
hizanut  of  the  infant,  ia  entitled  to  retain  the  infant 
wife  until  she  has  attuned  puberty  and  is  fit  to 
bear  the  embraces  of  a  husband.'  After  that 
period  has  arrived  he  is  entitled  to  have  her  made 
over  to  him,  provided  that  he  has  paid  her  dower; 
and  even  before  she  has  atcaiaed  puberty  the  law 
does  not  coosider  the  custody  of  her  by  her  hus- 
band an  unlawful  custody,*  and,  where  tbe  hus- 
baad  has  once  lawfully  obtained  possession  of  bis 
wife,  he  cannot  be  compelled,  by  any  summary 
process,  to  give  her  up.  Oo  the  other  hand,  the 
husband  is  not  obliged  to  maintain  his  wife  when 
she  is  too  young  for  matrimonial  intercourse;* 
and  his  right  to  the  custody  of  bis  wife  is,  in  every 
case,  dependent  upon  her  being  maintained  by  him. 

Under   tbe   Mahomedaa  law  minority,  insanity,  orounda  oi 

diMoaliS- 

profligaoy,  and  apostacy  were  grounds  of  disqualifi-  "tion  ror 
cation  for   the  office    of   guardian   to  an    infant,  "^'^ 
but  now  apostacy  would  not  involve  a  loss  of  the 
Hght  of  guardianship  for  all  purposes.    In  a    case* 


'  See  /b  Me  matttr  of  Khatija  Bibi,  S  B.  L.  K.  M7.  In  Ot  vtaOer 
ofilqii,  Bibi,  13  B.  L.  R.  160.  Btiillie'B  Digest,  pp.  «,  125,  and  136. 
MRcnightea'a  Mtiliomedtia  Law,   Precedenta,  cbap.  ti,  cuse  16,   p.    265. 

'  In  lh«  malttr  of  JUahia  Bibi,  13  B.  L.  R.  160. 

*  In  Ihe  mailer  of  K/tatija  Bibi,  S  B.  L.  R.  SJ7.  Baillie's  Digest, 
p.  437.  Hedftya,  Bk.  iv,  chap,  xv,  p.  394.  See  Koluthun  Bibi  *.  Sheikh 
Dedar  Buluh,  24  W.  R.  Crim.  R.  44. 

'  In  Um  malUr  of  Stahin  Bibi,  13  B.  L.  R.  160. 
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decided  as  late  as  1874,  Mr.  Justice  Maopherson 
considered  that  a  father  who  had  become  an  apostate 
from  the  Mahomedan  faith,  thereby  lost  his  right 
to  give  hia  daughter  in  marriage ;  but  the  attention 
of  the  learned  Judge  does  not  seem  to  have  been 
called  to  the  case  of  Muehoo  v.  Arzoon  Safioo^* 
in  which  it  was  held  that  the  right  of  guardiaoship 
is  a  right  within  the  meaning  of  Act  XXI  of  1850, 
and  that  apostacj  would  not  inrolve  a  forfeiture  of 
such  right 

Apostacj  might  now  deprire  a  Mahomedan  guar- 
dian of  his  right  to  direct  the  education   of  his 
ward,  but  since  the  passiog  of  Act  XXI  of  1850, 
it  would  not  deprive  him  of  any  other  portion  of 
his  rights.' 
Hightof        We  now  come  to  consider  the  right  of  guardian- 
■ii>p<'fp^  ship  of  persons  other  than  Hindus  and  Mahomedans. 
?.S°Md''      T'*'^  question  is  one  of  extreme  diflSculty,  and 
ii^r^  where  this  right  is  a  subject  of  litigation,  it  depends 
to  some  extent  upon  the  court  in  which  it  is  under 
discussion. 
High  Coon     The  High  Court,  in  the  exercise  of  its  original 
jurisdiction,  in  addition  to  the  Hindu  and  Mahomedan 
law,  administers  the  common  law  and  statute  law 
of  England  which  existed  prior  to  the  year  1726, 
as  modified  by  the  statutes  relating  to  India  and 


'  S  W.  R.  C.  K.  235.  *  See  pott,  Lecture  V. 
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the  Acts  of  the  (Joveroor-General  in  CouQCJl  aod 
of  the  Legislative  Council  of  Bengal.' 
The  mofussil  civil  courts  are  not  bound  by  any  uernHii 

'  "    civil  coiuta. 

portion  of  the  English  law,  except  the  statutes 
relating  to  India.  Those  statutes,  together  with 
the  Regulations  of  Government  and  the  Acts  of 
the  supreme  and  local  legislatures,  form  the  only 
express  law  which  guides  those  courts  in  cases 
not  governed  by  the  Hindu  and  Mahomedan  laws. 
In  cases  for  which  those  Regulations  and  Acts 
make  no  provision,  the  mofussil  civil  courts  must 
proceed  according  to  justice,  equity,  and  good  con- 
science.* This  leaves  much  to  the  discretion  of  the 
judges;  but  in  determining  the  right  of  guardianship 
of  persons  other  than  Hindus  and  Mahomedans,  they 
would  be,  to  a  great  extent,  guided  by  the  law  ad- 
ministered by  the  High  Court. 

The  procedure  of  the  High  Court  in  appointing 
guardians  to  infants  is,  as  we  shall  see  hereafter, 
very  different  from  that  of  the  civil  courts  in  the 
mofussil. 

Under  the  law  as  administered  by  the  High  Court,  sighLof 
the  general  rule  is,  that  the  legal  power  over  infants 
other  than  Hindus  and  Mahomedans  belongs   to  the 
father,  and  that,  during  his  life,  the  mother  has 
none.* 

'  See  Morlej'a  Digeet^  introduction,  p.  7. 
'  Bee  Tagore  Law  Lecture*  for  1872,  p.  S2S. 
*  See  /■  Ikt  Matter  of  Boltite$,  1  B;de  88. 
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The  father  is  the  legal  guardian  of  his  legitimate 
children,  of  Tfhaterer  age  they  may  be,'  eren 
though  thej  be  infants  at  the  breast  ;^'  and  except  in 
case  of  groas  misconduct,  he  cannot  be  deprived 
of  his  legal  right  to  the  custody  of  their  persoDs.' 
The  father  is  entitled  to  this  right  abeotutely  even 
against  the  mother/  and  the  father  is  not  obliged 
to  permit  the  mother  to  have  access  to  the  children;' 
but,  where  he  has  agreed  to  give  such  access  to  the 
mother,  he  will  be  compelled  to  allow  and  make 
proper  provision  for  such  access,"  and  where  the 
father  is  seeking  relief  from  the  court  he  may  be 
put  upon  terms  to  allow  bis  wife  from  time  to  time 
to  see  her  cfaildren/ 

A  mother,  as  such,  is  entitled,  during  the  father's 
lifetime  (at  least,  as  against  the  father),  to  no 
power  over  her  infant  children,  but  only  to  rever- 
ence and  respect.  As  a  fsther  has,  even  against 
the  mother,  an  absolute  right  to  the  guardian- 
ship of  his  infant  legitinuite  children,  he  has  a 
forHori  such  right  against  persons  other  than  the 

■  /■  Iha  nuOler  of  Botmei,  I  H  jde  99 ;  £x  partt  MeCUtlan,  I  Dbwl 
£.  C.  84;  D«  MatatniUe  t.  De  MmneviUe,  loTe».03;  WelUtUy 
T,  the  Duke  of  Bemforf,  2  Rum.  31. 

*  R.  t.  Dt  MantuiBille,  S  Eut220;  R«  THomat.iZ  h.  J.  Cb.  1075 i 
JEzpaf4t  Yotutg,  ^  (•- 1"-  92,  4  W.  R.  139. 

*  Be  HaOiday,  17  Jur.  S6. 

*  Ex  parte  Olovtr,  4  Uuwl.  P.  C.  293;  Ex parU  Skinaer,  9  Moore 
278. 

*  See  Ball  t.  BaU,  2  Sim.  SS. 

'  Ex  parte,  lotion,  quoted  it  S  Enit  222. 
'  /*  the  maOer  of  Holme*,  1   Hjde  100. 
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mother.'  The  father  is  entitled  either  to  keep  bis 
children  under  his  own  control,  or  to  place  them 
in  the  charge  of  other  persons,'  and  "he  may 
also  delegate  part  of  his  parental  authority  during 
bis  life  to  the  tutor  or  schoolmaster  of  his  child; 
vho  is  then  in  loco  parentis^  and  has  such  a  portion 
of  the  power  of  the  parent  committed  to  his  charge, 
viz.,  that  of  constraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  ia 
employed."  * 

The  power  of  the  father  orer  bis  infant  children  is 
not  so  much  a  right  as  a  trust.  Lord  Kedesdale,  in 
Welieaiey  t.  fVelleslm/,*  denies  that  the  law  ever  con- 
sidered the  power  of  the  father  to  he  uncontrolled 
by  the  courts,  and  says  that  that  power  has  always 
been  considered  as  a  trust.  Ue  goes  on  to  say, — 
"  Look  at  all  the  elementary  writings  on  the  subject; 
they  say  that  a  father  is  entrusted  with  the  care  of 
the  children,  that  he  is  eatrusted  with  it  for  this 
reason,  because  it  is  supposed  his  natural  affection 
would  make  him  the  most  proper  person  to  discbarge 
that  trust." 

By  English  law  the  power  of  a  father  to  appoint  p«w«i  ot 

t  meal  by 
*■  tuh«. 


'  OoUing  V.  CiutU,  14  Jnr.  lOBO. 

*  Ezparte  MeClellm,  1  Dow).  P.  C.  81. 

*  BlackitoDa'a  Commentariea  b;  Stephens,   Vol.  II,  p.  30,  Sth  edn. 
lU  StUor,  2  Ptwt  md  Fin.  267. 

•SBligbN.S.  134,  at  p.  141. 

11 
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given  by  the  Statute  12  Car.  II,  c.  24,  which  was 
applicable  to  Calcutta. 

That  Act  provided'  that  "  where  any  persOD  hath 
or  shall  have  any  child  or  childrea  uader  the  age  of 
one  and  twenty  years,  and  not  married  at  the  time  of 
his  death,  that  it  shall  and  may  be  lawful  to  and  for  the 
father  of  such  child  or  children,  whether  bom  at  the 
time  of  the  decease  of  the  father,  or  at  that  time  in 
ventre  sa  mere,  or  whether  such  &ther  be  within  the 
age  of  one  and  twenty  years,  or  of  full  age,  by  his 
deed  executed  in  his  lifetime,  or  by  his  last  will  and 
testament  in  writing,  in  the  presence  of  two  or 
more  credible  witnesses,  in  such  manner,  and  from 
time  to  time  as  he  shall  respectively  think  fit,  to 
dispose  of  the  custody  and  tuition  of  such  child  or 
children,  for  and  during  such  time  as  he  or  they 
shall  respectively  remain  under  the  age  of  one  and 
twenty  years,  or  any  lesser  time,  to  any  person  or 
persons  in  possesion  or  remainder  other  than  Popish 
recnsants ;  and  that  such  disposition  of  the  custody 
of  such  child  or  children  made  since  the  24th  of 
February,  1645,  or  hereafter  to  be  made,  shall  be 
good  and  effectual  against  all  and  every  person  or 
persons  doming  the  custody  or  tuition  of  such 
child  or  children  as  guardian  in  socage  or  otherwise, 
and  that  such  person  or  persons  to  whom  tlie  cus- 
tody of  such  child  or  children  hath  been  or  shall  be 
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ao  disposed  or  devised  as  aforesaid,  shall  and  maj 
maintain  an  action  of  ravishment  of  ward  or  tres- 
pass against  any  {>er80D  or  persons  which  shall 
wrongfully  take  away  or  detiiin  such  child  or 
children  for  the  recovery  of  such  child  or  children, 
and  shall  and  may  recover  damages  for  the  same  in 
the  said  action  for  the  use  and  benefit  of  such  child 
or  children."  The  9tli  section  of  the  same  statute 
further  enacts,  "  that  sucli  person  or  persons  to  whom 
the  custody  of  such  child  or  children  liath  been  or 
shall  be  so  disposed  or  devised,  shall  and  may  take 
into  his  or  their  custody,  to  the  use  of  such  child  or 
children,  the  profits  of  all  lands,  tenements,  and  here- 
ditaments of  such  child'  or  children  ;  and  also  the 
custody,  tuition,  and  management  of  the  goods, 
chattels,  and  personal  estate  of  such  child  or  children 
till  their  respective  age  of  one  and  twenty  years  or 
any  lesser  time  according  to  such  disposition  afore- 
sud ;  and  may  bring  such  action  or  actions  in  rela- 
tion thereunto  as  by  law  a  guardian  in  common 
socage  might  do."  Act  XXV  of  1838,  which  applies 
to  wills  made  between  the  1st  of  February,  1839,'  and 
the  1st  of  January,  1866,  seems*  to  have  taken  away 
from  minor  fathers  the  power  of  appointing  guar- 
dians to  their  children  by  will;  but  by  the  Indian 
Succession  Act,*  which  applies  to  wills  made  on 
and  since  the  Ist  of  January,  1866,  a  father,  what- 

■Sm.  51.  'Sm.  S.  '  Act  X  of  186S,  aeo.  47. 
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ever  his  age  may  be,  may,  by  wil),  appoint  a  guardian 
or  guardians  for  his  children  during  minority.  This 
provision  iras  not  extended  to  Hindus  by  the  Hinda 
Wills  Act.'  So  as  the  law  at  present  stands,  Hindus, 
Mahomedans,  and  Buddhists  are  the  only  persons 
vho  cannot,  during  minoHty,  appoint  by  will  guard- 
ians to  their  infant  children. 

The  SSlst  section  of  the  Indian  Succession  Act 
provides,  that  the  provisions  of  that  Act  shall  not 
apply  to  intestate  or  testamentary  succession  to  the 
property  of  any  Hindu,  Mahomedan,  or  Buddhist. 
The  47th  section  does  not,  it  is  true,  relate  to  the 
succession  to  property,  but  inasmuch  as  the  purpose 
of  the  Act  was  to  amend  and  define  the  rules  of 
law  applicable  to  intestate  and  testamentary  succes- 
sion, and  also  inasmuch  as  although  the  other  sec- 
tions of  Fart  VII  of  the  Succession  Act  are 
incorporated  into  the  Hindu  Wills  Act,  the  47th 
section  is  excluded,  the  legislature  evidently  con- 
sidered it  inadvisable  to  extend  the  privileges  of 
the  47th  section  to  Hindus. 
Hd  DM  bnt  No  one  but  the  father  can  appoint  a  guardian  to 
appoint,  his  children,  and  an  appointment  by  the  mother  is 
absolutely  void.'  Neither  the  fatliernor  the  mother* 


'  Act  XXI  of  1670. 

*  Bed»U  r.  ContUibte,  YiMgh.  ^m  i  Ex  parte  Bdrardt,  3  Atk.  flD; 
rWartal  t.  Mallith,  3  SiruBt.  S3S ;  7ii  r«  Kat/e,  L.  R.  1  Ck  387. 

■  Ward  V.  SL  Paul,  2  Brown'a  CluDoer;  Cwe«,  S$3.  See  £x  p^U 
Gtooer,  4  Dowl.  P.O.  291. 
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have  any  power  to  appoint  guardians  to  their  illegi-  "'^^"n, 
timate  children.  "^ 


the  mother  will,  however,  be  looked  at  by  the  court,  ra'*""*. 
and  will  often  guide  the  court  in  disposing  of  the 
guardianahip  of  infants.' 

A  father  can   also  appoint  by  deed  guardians  to  Apptdm- 
his  children,  and   this  power  is  possessed  by  minor  •i**"- 
as  well  as  by  adult  fathers. 

The  appointment  of  a  guardian  by  deed  is  in  its 
nature  testamentary.'  It  may  be  revoked  by  a  sub- 
sequent will.'  In  a  case  where  the  father  had 
appointed  by  a  deed  one  of  his  creditors  to  be  guar- 
dian of  his  children,  and  in  that  deed  bound  him- 
self in  a  penalty  not  to  revoke  the  deed,  the  court 
refused  to  interfere  with  the  appointment.  Though 
a  will  be  not  duly  executed  the  court  will  respect 
the  appointment  of  guardian  therein  made,  and  will 
appoint  as  guardian  the  person  nominated  by  such 
will.* 

A  testamentary    guardian,    although    he   takes  FewmM 
the  place  of  all  other  guardians,  and  is  placed  in  *^  k^- 
loco  patrii^  h&v'iDg  the  same  powers  as  the  father 
over   the    infant,     cannot  delegate    his    trust    to 


•  Awn-fy.  Aite,  9H.L.CM.  440;  /nr*£aye,  L.  S.  1  Cb.  390. 

■  Exparia  The  Earl  of  Iteheiler,  7  Tm.  348,  367. 

■  ^uJUAnrf  T.  BaaiKm,  E^nch  323. 

•  EaU  T.  Stortr,  t  Tonng  ud  QoM  Ex.  iK. 

•  Egrt  T.  CamUu  of  Shafittbury,  3  P.  VPmi.  123. 
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another,  either  during  his  lifetime  or  by  will,  and 
the  trust  does  not  pass  to  hifl  executors  or  adminis- 
trators.' 

A  will  which  simply  contains  an  appointment  of 
a  guardian  of  his  children  by  a  father,  and  not 
disposing  of  personal  property,  is  not  entitled  to 
probate.' 

It  is  not  necessary  that  any  special  form  of  words 
should  be  used  in  appointing  a  guardian.  The  ex- 
pression of  the  inteatioD  is  alone  requisite.' 

The  expressions  "  I  expect  my  father  will  take 
care  to  see  my  child  educated  in  the  Protestant 
religion  "  *—*^  I  desire  that  my  son  may  be  under  the 
care  of  A.  B  " ' — "  I  request  Miss  M.,  if  she  shall 
be  alive  at  my  decease,  to  take  upon  herself  the 
management  and  care  of  the  house  and  of  my  chil- 
dren,"' have  each  been  held  to  be  sufficient  to  effect 
a  valid  appointment;  and  in  another  case'  Hard- 
wicke,  L.  C,  considered  that  the  words  "  I  direct 
that  my  wife  shall  have  the  education  and  mainten- 
ance of  my  children  "  might  amount  to  a  dense  of 
the  guardianship. 

■  BeeFonTth  on  theCiutodjr  oflnfaoti,  page  111,  and  ouea  cited 
in  note  (n)  to  that  page. 

>  See  I*  the  good*  of  FtcokU  Morton,  3  Sw.  ud  Ft.  422,  aad  CM«I 
there  cited. 

'  Bimpaon  on  ths  Law  of  Infant*,  p.  200. 

*  Ttt/i^tfm  T.  Lennard,  4  B.  P.  C.  SOS. 

•  Bridget  T.  Hale;Kol.  108. 

<  MilUr  T.  HarrU,  14  Sim.  540. 

'  MtHdei  V.  Mtttdet,  14  Ttf.  (en.  S9. 
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Indmduals  only  can  be  appointed  guardians,  and  ^^^  ^^ 
vhere  the  testator  appointed  a  trading  partnership  *^' 
as  a  firm,  and  not  as  individuals,  guardians  of  bis 
children,  the  Court  of  Cbancerj  refused  to  recognise 
the  appointment,*  and  similarly  a  father  cannot 
appoint  a  company  or  an  institution,  charitable, 
educational,  or  otherwise,  guardians  of  his  children. 

K  the  father  appoint  testamentary  guardians* 'l]'"^'^- 
or  if  guardians  be  appointed  by  the  court,'  the  wi^Mw.- 
motber  cannot  interfere  with  such  guardians,  and  ^^S^ 
interference  by  the  mother  with  the  latter  class 
of  guardians  is  contempt  of  the  court  appointiog 
such  guardians.*  Lord  Chancellor  Cottenham,  in 
TaU)ot  V.  ShretDsbury,'  said :  "  When  this  case  was 
before  me  in  the  autumn,  I  had  considernble  reason 
to  beheve  that  there  was  much  misapprehension  iu 
the  mind  of  the  mother  as  to  her  rights  as  mother, 
and  I  thought  it  necessary  to  explain  that  in  point 
of  law  she  had  no  right  to  control  the  power  of  the 
testamentary  guardian.  It  is  proper  that  mothers 
of  children  thus  circumstanced  should  know  that 
they  have  no  right  as  such  to  interfere  with  testa- 
mentary guardians." 


'  DeMatar  t.  Pybtu,  4  T«i  644. 
'  Rtynoldt  T.  Ttyntham,  9  Mod.  40 ;  4  Q.  P.  G.  303. 
'See  Waituy.  TFoiiw,  M.   R.   1   Aug.   1939,  Chambers  on   Infuits, 
p.  36.  Antoa  T.  BleudaU,  4  Sim.  387. 
'  Waitu  *  WaiM,  M.  R.  1  Aug.  1899,  Cbminbera  un  liiftuitt,  p.  36. 
*  4  Ujl.  ud  Ct.  683. 


DiQitized^yGOOgle 


8S  TBB    alOHT   OF   Gni.BDIA.KBH IF  [lSC.  II. 

Hi^*!        On  tlie  death  of  the  father,  without  ha^g  ap- 
pointed aDj   testamentarj  guardian,    the    mother 
becomes  entitled  to  the    charge  aud   custody  of 
her   children,  and   the   care   of    their  education.' 
Period  ef   Such  guardianship  by  the  mother  continues  to  the 
■>"p-        same  extent  as  the  guardianship  of  the  father,— 
i,  e.,  over  daughters,   until  thej  marry,   and  orer 
BOOS,   uadi  they  attain  the  age  of  majority,*  and 
her  rights  with  respect  to  consenting  to  the  mar* 
riage  of  her  children  are,  when  the  father  is  dead 
without  leaving  testamentary    guardian,  equal  to 
those  which  were  possessed  by  the  father.* 
ni*gm-         By  the  English  law  an  illegitimate  child  is  looked 
dna-        upon  as  nullius  Miua^ — the  child  of  no  body  ;  and 
!■*■        neither  the  father  nor  the  mother  has  any  legal 
'  right  to  the  guardianship  of  it*    Howerer,  where 
the  child  is  within  the  i^  of  nurture, — t.e.,  not  seven 
years  old, — the  court  will  prefer  the  mother  to  tlte 
putative  father;"  but  where  the  infant  has  passed 
that  age,  and  is  able  to  exercise  a  choice,  the  court 
will  not  recognize  any  right,  even  of  the  mother,  to 
the  custody  of  the  child.'    In  the  case  of  Ex  parte 
Knee^  an  infant  illegitimate  child  had  been  placed, 

<  ViUartal  t.  UtUitk,  3  Swuist.  036 ;    S.  C,  MtlUth  r.  DtCoita, 
3  Atk.  14.    See  sbo  Roaeh  t.  Ganan,  I  Ves.  108. 

*  Mtude*  T.  Mtndtt,  3  Atk.  619,  624 ;  1  Ve«.  91. 

*  £yr«  V.  5Aa/l««iur7,  2  P.  Wnu.  116. 

*  Maoplienon  on  Infanta,  p.  67,  and  cues  th;re  cited. 

*  ExparUSMi,  I  B.  &  P.,  N.  R.,  148. 

*  ib  Lloyd,  3  Hui.  &  Q.,  047. 
>  1  B.  &  P.  fi.  R.  148. 
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With  the  coDseat  of  both  parents,  in  the  custodj  of  a 
third  person,  and  then  removed  by  the  father. 
Thottgh  the  father  was  better  able  to  maintain  it, 
it  was  ordered  to  be  delivered  into  the  custody  of 
the  mother.  In  giving  judgment,  Mansfield,  C.  J., 
said  : — "There  is  no  affidavit  before  the  Court  to 
show  any  ground  of  apprehension  that  the  child 
would  incur  any  danger  from  being  left  with  the 
.  mother.  It  ia  not  unlikely,  indeed,  that  by  granting 
this  application  we  may  be  doing  a  great  prejudice 
to  the  child,  but  still  the  mother  ia  entitled  to  the 
child  if  she  insist  upon  it.  The  application  in  this 
case  may  have  arisen  from  pure  affection,  and  the 
mother  may  be  disposed  to  take  care  of  the  child  ;  but 
it  is  not  probable  that  it  will  be  so  advantageously 
brought  up  under  her  care  as  under  the  care  of  some 
person  whom  the  father  approves  of.  The  mother 
mnat  have  the  child  unless  some  ground  be  laid  by 
affidarit  to  prevent  it."  This  decision,  however, 
does  not  seem  to  have  been  extensively  followed,  and 
where  the  putative  &ther  has  obtained  possession 
of  the  child,  neither  by  force  nor  by  fraud,  with  the 
exception  of  the  decision  io  Ex  parte  Knee,  there  is  no 
authority  to  show  that  the  court  will  interfere  with 
the  custody  of  the  infant.'  In  R.  v.  Moseley,* 
Lord  Kenyon,  C.  J.,  said :   "  Where  the  father  has 

■  Piirajth  nn  the  Cugtwl  j  of  InfaiitB,  p.  77. 
*  9  Bust,  223  note. 
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tbe  custody  of  the  child  fairly,  I  do  not  know  that 
tliis  court  would  take  it  awaj  from  him.  Bat 
wliere  he  has  got  possession  of  the  child  by  force  or 
fraud,  as  ia  here  suggested,  we  will  interfere  to  put 
matters  in  the  same  situation  as  before."  And  in  R. 
T.  HopkinSy  Lord  EUenborough  said  :  '*  It  appears 
that  the  mother  of  the  child  so  called  had  the 
child  in  her  quiet  possessioa  under  her  care  and 
protection  during  tbe  period  of  nurture.  That  she  i 
was  first  divested  of  her  possession  by  stratagem, 
and  after  recovering  it  again  was  afterwards  dis- 
possessed of  it  by  force.  In  such  a  case  eTerythiag 
is  to  be  presumed  in  her  favour.  Without  touching, 
therefore,  the  question  of  guardianship,  we  think 
that  this  is  a  proper  occasion  for  the  court  by  means 
of  this  remedial  writ  (the  writ  of  habeas  corpia) 
to  restore  the  child  to  the  same  quiet  custody  ia 
whicli  it  was  before  the  transactions  happened  which 
are  the  subject  of  complaint,  leaving  to  the  proper 
forum  the  deoiuon  of  any  question  touching  the  right 
of  custody  and  guardianship  of  this  child,  with 
which  we  do  not  meddle." 

In  fact,  the  court  will  generally,  in  a  summary 
proceeding  with  respect  to  the  custody  of  an  illegiti- 
mate child,  leave  such  child  in  the  custody  in 
which  it  finds  it,  provided  that  that  custody  was  not 
obtwned  by  force  or  fraud. 

'  Eut,  579. 
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In  one  case  where  the  child  was  eleven,'  iu  another 
where  the  iofant  was  eight  years  of  age,*  and  in  an 
aaonymous  case*  in  the  Queen's  Bencfa,  on  the  4th  of 
June,  1874,  where  the  child  was  twelve  years  of  age, 
the  court  refused,  at  the  instance  of  the  mother,  to 
interfere  with  the  then  custody  of  the  child.  In  the 
last  mentioned  case,  the  father  aud  mother  had  lived 
together  for  twelve  years,  and  then  he  married 
another  woman.  The  Judge  had  an  interview  with 
the  child,  and  found  her  to  be  attached  to  both 
parents,  but  preferred  remaning  with  the  &ther. 
.  Under  the  Hindu  law,  unlike  the  English  law,  an  Hindauw. 
illegitimate  child  is  not  looked  upon  as  nuUitu 
filius^  but  he  is  recognized  as  his  father's  son,  and 
as  such  has  a  status  and  a  right  to  maintenance  in 
his  father's  family,*  and  unless  the  father's  caste 
be  above  diat  of  a  sudra,  an  illegitimate  son  can 
inherit.^ 

This  being  so,  the  right  to  the  guardianship  of 
illegitimate  offspring  would,  probably,  be  subject  to 
Uie  same  rules  as  those  which  govern  the  right  to 
the  custody  of  legitimate  children.    It  was,  how- 


>  Re  IJosd,  3  Man.  &  Or.,  H7. 

*  i>  re  WkiU,  10  L.  T.  349. 

'  Ijimpion  on  the  La«r  of  liifonU,  p.  1 27. 

*  See  Tagoca  Law  Lectures,  1870,  p.    1 72.     Alayna  Bat  v,  COaram, 

2  Had.  U.  O.IUp.  186. 

*I*deTam     Volmgputtg    Taver    v.    Raraaiwamy    Fandia     Talavtr, 

3  B.  L.  K.  P.  C.  4.    See  Mahm  Singh  r.  Ckumunm  Rai,  2  Sel.  Kep. 
new  edn.),  p.  37  note. 
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ever,  held  by  the  Madras  Supreme  Court  in  the 
year  1814'  that,  according  to  the  Hindu  law,  tlie 
mother  of  an  illegitimate  infant  is  entitled  to  the 
custody  of  it  as  against  the  putatire  father,  where 
there  appear  uo  circumstances  to  control  the  right. 
But  in  this  case  the  father  did  not  contend  for  the 
custody,  and  the  ruling  seems  to  have  proceeded 
upon  no  authority. 

The  Mahomedan  law  in  this  respect,  like  the 
English  law,  does  not  recoguise  the  right  of  a  puta- 
tive father  to  the  custody  of  his  illegitimate  child, 
and  it  regards  a  bastard  as  the  child  of  no  father. 
The  futwa  of  the  Mahomedau  law  officer  in  the 
case  of  Miisst.  Shahjehan  Begum  y.  David  Munn? 
Stated  that  "  the  Mahomedan  law  does  not  allow 
the  putative  father  to  interfere  with  his  illegitimate 
child  even  for  the  purpose  of  education."  According 
to  Mahomedan  law  a  toulud-ooe-zina,  or  illegiti-r 
mate  child,  does  not  inherit  from  the  father  or  on 
the  father's  side,  but  as  his  parentage  on  the  mother's 
side  is  established,  he  on  account  of  such  pareutagOf 
inherits  only  from  his  mother  and  half  brothers 
by  the  mother's  side.*  There  seems  to  be  no 
doubt  that,  under  Mahomedan  law,  the  right  of 
a  mother  to  the  custody  of  her  illegitimate  children 
is  co-extensive  with,  if  not  greater  than,  her  right  to 

>   The  King  r.  Nagapen,  2  Mail.  Notes  uf  Caeet,  p.  91. 

•  lUpcrU  8.  D.  A.,  N.  W.  P.,  Vd.  V,  p.  39. 

*  Tagure  Lnw  Leutiuot,  1873,  p.  123. 
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the  cuBtoAj  of  her  legitimate  children.  She  is 
entitled  to  the  charge  of  the  persoos  of  female 
illegitimate  children  until  they  attain  the  age  of 
puberty,'  and  inasmuoh  as  tfae  putative  father  cannot 
interfere  with  the  charge  of  his  illegitimate  children 
even  for  the  purpose  of  edueatioD,*  the  mother 
and  her  relations  would,  probably,  be  held  entitled 
to  the  guardianship  of  male  ille^timate  children 
bejond  the  period  of  hizanut. 

It  does  not,  however,  follow  because  a  child  is 
illegitimate  by  English  law  that  he  is  a  umlud- 
ooz-zina  by  Mahomedan  law,  and  if  he  be  not  the 
latter,  there  is  nothing  to  prevent  his  putative 
father  irom  having  the  right  to  his  custody. 
For  instance,  the  father  might  have  acknowledged 
the  child  without  admitting  that  it  was  the  fruit  of 
zina  (illicit  intercourse),  and  then,  under  certain 
conditions,'  the  paternity  would  have  been  establish- 
ed, though  the  child  might  be  illegitimate  according 
to  £iiglish  notions. 

The  right  of  guardianship  of  children,  the  result 
of  intercourse  between  persons  governed  by  different 
laws,  is  determined  by  the  Hindu,  Mahomedan,  or 
Snglish  law,  according  as  they  have  been  brought 
up  as  Hindus,  Mahomedans,  or  Europeans.* 

'  MMiiift<;h ten's  Precedents  of  Mihomedaa  Law,  p.  326,  chap,  liii, 

*  BuUie's  Digest  of  Mfthomedou  Law,  p.  433  note. 

*  i)«e  Biillie's  Digest  of  Uakomedaii  Lsw,  p.  40S, 
'  See  JfjNM  Be^et  i.  DUaram,  8  U.  I.  A.  400. 
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TEB  COTJBT  OF  WABDS. 

Wb  Iiave,  in  the  two  preceding  lectures,  considered 
tiie  age  at  wliicfa  persons  in  Bengal  attain  majorit)', 
and  the  right,  natural  and  testameatarj,  to  the  guar* 
dianship  of  their  persons  and  property  during  their 
minoritj. 

We  now  come  to  consider  the  provisions  made 

bj  the  law  for  the  protection  and  benefit  of  minors. 

In  this  respect  we  shall  see  some  difference  be< 

tween  the  law  affecting  residents  in  Calcutta  and 

that  which  governs  the  inhabitants  of  the  other 

parts  of  the  Presidency. 

The  coort     "^^^  chief  mcaos  provided  by  the  law  for  the 

protection  of  the  persons  and  properties  of  minor 

landholders  in  this  province  is  the  Court  of  Wards, 

which  was,  however,  originally  established  more  for 

the  purpose  of  ensuring  the  collection  of  the  revenue 

than  for  that  of  protecting  minor  proprietors.* 

—  ^  The  provisions  of  the  Decennial  Settlement,  which 

aubitrii-   was  subsequently  made  permanent   by  Reg.  1  of 

"^^       1793,  gave  rise  to  the  necessity  for  the  management 

by  Government  of  the  estates  of  minors  and  other 

persons  disqualified  from  managing  their  property. 

'  See  Uwkbj'a  Leoturee  on  ludiaa  L»w,  p.  6A. 
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Id  order  to  meet  this  necessity,  and  also  in  conse- 
quence of  the  many  instances  which  occurred  of 
minors,  females,  and  other  disqualified  landholders, 
being  entire  proprietors  of  lands  paying  revenue  • 
immediately  to  Government,  being  reduced  to  ruin 
by  the  misconduct  of  those  entrusted  with  their 
afiiurs,  as  well  as  of  the  frequent  instances  of  minors 
being  brought  np  in  ignorance  and  dissipation  by 
persons  intrusted  with  their  care  and  education, 
with  a  view  to  engross  the  management  of  their 
afl^irs  when  they  might  come  of  i^,'  the  sys- 
tem of  management  of  the  estates  of  disqualified 
landowners  by  Government  ofiicials  under  the  deno- 
mination of  the  Court  of  Wards  was  established. 

This  system  was  inaugurated  on  the  20th  August,  The  Board 
1790,  when  the  Governor-General  in  Council  con-  «™'i"»ed 

'  ■  >  Court  ol 

sUtuted  the  Board  of  Revenue  a  Court  of  Wards  ^'^^ 
with  powers  to  superintend  the  conduct,  and  inspect 
the  accounts,  of  the  managers  of  estates  of  land- 
holders disqualified  from  having  the  management 
of  their  own  lands  by  the  rules  prescribed  for  the 
Decennial  Settlement  (that  is  to  say,  females,  with 
the  exception  of  those  whom  the  Governor-General 
in  Council  might  deem  competent  to  the  manage- 
ment of  their  own  estates,  minors,  lubatics^  land 
persons  of  notorious  profligacy  of  character,  who 
not  being  partners  with  others  of  a  different  des-. 

■  8m  the  Preamble  to  Keg.  X  of  1799. 
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cripUon  were  or  might  be  entire  prttprietots  of  lands 
paying  revenue  iramediatelj  to  Government).  Tbe 
Court  of  Wards  also  received  instructions  to  see 
tliat  minors  received  an  education  suitable  to  their 
rank  and  circumstances  in  life,  such  as  might 
qualifj  them  for  the  future  mauagement  of  their, 
own  concerns.* 
'  For  the  guidance  of  the  Board  of  Revenne  as 
the  Court  of  Wards  certain  rules  were  issued  oq 
the  l5th  of  July,  1791,  and  with  modifications  were 
Subsequently  re-enacted  in  Reg.  X  of  1793.  The 
general  sclieme  of  that  Regulation  was,  that  the 
estate  and  properties  belonging  to  disqualified  pec- 
sons  were  to  be  managed  by  a  serberakar,  or  manager, 
while  their  persons  and  education  were  committed  to 
ft  guardian.  Large  powers  were  entrusted  to  the 
manager  and  guardian,  who  were,  however,  subject 
to  the  immediate  control  of  the  Collector  and  to 
the  general  superintendeoce  of  the  Court  of  Wards. 
Like  other  Regulations,  Reg.  X  of  1793  was 
rather  a  collection  of  instructions  than  a  clear 
And  concise  enactment,  and  by  it  much  was  left 
to  the  discretion  of  the  manager,  tbe  Collector,  and 
the  Court  of  Wards;  but  the  Collector,  manager, 
and  guardian  were  made  strictly  responsible  to 
the  Court  of  Wards.  The  superintendence  and 
care  of  infants  and  their  estates  seems,  however, 

I  See  Colebruulce'*  Digest  of  ttie  KegnUtioDs,  Vol.  Ill,  pp.  298 
Mid  299. 
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to  bare  been  practically  centred  in  the  Collector  of 
eacb  district,  irbo  performed,  according  to  hia  dis-, 
cretion*  nearlj  all  the  duties  of  the  Court  of  Wards.. 

By  Iteg.  LII  of  1803,  amended  bj  section  29  of  Estcnajon- 
Seg.  VIII  of  1805,  the  rules  for  constitutiog  and  ^'•"oat. 
for  fixing  the  jurisdictaou  of  the  Court  of  Wards, 
contained  in  Reg.  X  of  1793,  were  extended  to  the 
ceded  and  couquered  provinces;  aad  Reg.  YI  of 
1822  extended  Reg.  LII  of  1803,  with  the  addition 
contained  iu  section  29,  Reg.  VIU  of  1805,  to  the 
province  of  Benares. 

By  Reg.  I  of  1829  the  CommissioDers  of  Reve-  stg.iot 
nue  and  Circxiit  were  entrusted,  within  the  dis- 
tricts comprised  in  their  respective  divisions,  with 
the  powers  and  authority  then  vested  in  the  Boards 
of  Revenue  and  Courts  of  Wards,  subject  to  the 
control  and  direction  of  a  sudder  or  head  Board, 
to  be  ordinarily  stationed  ia  each  Presidency, 
unless  otherwise  directed  by  the  Governor-General 
in  Council.*  "  From  this  time,"  says  Mr.  Justice 
Markby,'  "  the  administration  of  the  law  upon 
this  subject  seems  to  have  fallen  into  some  confu- 
sion. We  very  frequently  find  the  Collector  spoken 
of  as  acting  '  in  his  capacity  of  Court  of  Wards; ' 
and  the  Collector  also  appears  to  have  exercised 
himself  many  of  the  functions  which  ore  conferred 
by  the  Regulation  upon  the  manager  or  guardian. 

'  Sec.  4.  *  Iiocturefl  on  Indiu  Law,  p.  67. 
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But  for  this  concentration  of  power  into  ilie  bands 
of  the  Collector  there  does  not  appear  to  have  been, 
any  authority  in  law." 
A«  xsvi  The  Collector,  however,  was,  by  Act  XXVI  of 
1854,'  entrusted  with  the  general  superintendence 
and  control  of  the  education  of  male  minors,  whose 
property  was  under  the  Court  of  Wards ;  and  he  waff 
by  the  same  Act  provided  with  sufficient  powers  for 
that  purpose. 
Act  IV  I"  1870  the  law  relating  to  the  Court  of  Wardr 

1870.  "  within  the  provinces  subject  to  the  control  of  the 
Lieutenant-Governor  of  Bengal,  was  consolidated 
and  amended  by  Act  lY  of  the  Acts  of  the  Bengal 
Council  for  that  year,  which  contains  the  present 
law  on  the  subject.*    This  Act  came  into  operation 

■  Uepealed  to  fur  t  relates  to  the  provincei  noder  tlut  eontrol  of  tin 
Lieiiteiiont-GoTemor  of  Bengal  bj  Act  IV  (It.  C.)  of  I8I0,  Bec.'SO. 

*  On  tlie  dtij  this'  Lecture  mu  dcliTered,  tbe  Beogal  Iiegitlatire 
Council  pused  an  Act,  called  tlie  Court  of  Wards  Aist,  1877,  for 
the  purpose  of  amending  the  law  relating  to  the  Court  of  Wards  irithiii 
the  provincas  subject  to  the  Lieutensnt-Oovernor  of  Bengal.  This  Act 
has  nut  jet  received  the  assent  of  the  Goveraor-Oeneral,  and  is,  there* 
fore,  not  yet  in  nperatioo.  Wlien  it  comes  into  operation,  Act  IV 
(B.  C.)  of  1 870  will  cease  to  esiit,  as  aec..  S  of  tlia  Court  of  Wards  Ael, 
1877,pmTiileaaB  follows— "  Bengal  Act  lY  of  1870  (the  Court  ofWsids 
Act)  shnll  be  repesled.  This  rqienl  shall  not  afiect  the  ts  lid  it j  or 
inTaliditj  of  anything  done  or  suffered,  or  any  right,  obligation,  or  liaU^ 
lity  accrued  before  the  commencement  of  this  Act  And  all  rnlei 
prescribed,  orders  or  appointments  made,  and  agreements  executed 
under  tbe  said  Act  shall  (so  far  as  they  are  consistent  with  this  Act)  be 
deemed  to  be  respectiTely  prescribed,  mnde,  and  executed  under  tlita 
Act.  And  all  suits  and  proceedings  now  pending,  which  may  hare  been 
commenced  noder  the  said  Act,  shall  be  deemed  to  be  counKoced 
under  this  Act." 
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on  the  lat  of  Jniie,  1870,  and  hy  it  tliie  Commis- 
sioner of  Revenue  of  eacli  division  is  constituted  a 
Court  of  Wards ;'  but  his  powers  are  to  be  exercised 
subject  to  the  entire  control  and  supervision  of  the  ^f.^^"^ 
Board  of  Revenue  and  of  the  Lieutenant-Governor,*  ^  ^J^ 
and  the  Lieutenant-Governor  has  power  to  make^^^ 
rules  for  the  fulfilment  of  the  purposes  of  the  Act' 
It  is  not  easy  to  ascertain  exactly  what  is  the 
position  of  the  Collector  of  a  district  under  the 
Court  of  Wards  Act  of  1870.  It  is  provided  in 
Part  lY  of  that  Act  that  the  Collector  shall  exer- 
cise the  duties  of  the  Court  with  respect  to  the  ward 
and  his  moveable  and  immoveable  property.*  The 
Court  is  construed  by  the  Act'  to  mean  the  Court  of 
Wards, — 1.«.,  the  Commissioner  of  Revenue  of  tlie 
division.'  The  Collector  cannot  exercise  all  tlie 
duties  of  the  Court,  as  the  Act  requires  the  Collec- 
tor to  deliver  an  inventory'  and  to  make  certain 
reports*  to  the  Court,  and  all  the  orders  and  pro- 
ceedings of  the  Collector  under  the  provisions  of 
the  Act  are  subject  to  the  revision  of  the  Court, 
and  to  appeal  to  the  Court  by  any  person  aggrieved 
by  such  order  or  proceeding.*  It  would  be  absurd 
to  suppose  that  there  could  be  an.appeal  from  the 
Collector  as  Collector  to  himself  as  exercising  the 

'  Sec  8.  •  Act  IV  (B.  C.)  of  1876,  aeo.  85, 

'  Sec  84.  *  Sec.  11,  and  foUowing  aection*. 

*8eo.l.  *Seo.S.  'HeeMO.17. 

*  Secf.  19, 32,  SI,  67.    Sea  alM  HC  71.  *  Sea  18. 


zed.yGOOgle 


100  THx  cocn  or  wasds.  [lcc.iiii 

ditties  of  the  Court,  or  that  sach  inretitoiT'  ahoulcl* 
he  delivered  or  reports  made  by  the  Collector  in  one 
capacity  to  himself  in  another  capacity.'  Agaioy 
it  is  clear  that  section  22  does  not  empower  the 
Collector  to  make  a  filial  and  conclumTe  order 
declariag  the  age  of  a  disqualified  proprietor.  Hiat 
section  clearly  contemplates  such  powo-  as  residing 
solely  in  the  Commissioner. 

The  meaning  of  the  dtrecUon  in  th^  eleventh 
section  of  the  Coart  of  Wards  Act  that  the  Collector 
shall  exercise  the  duties  of  the  Court  with  respect 
tlo  the  ward  and  his  moveable  and  immoveable  pTO-> 
petty  seems  to  be  that  the  Collector  shall  immediate*- 
ly  soperintend  the  ward'^s  estate,  and  provide  for 
the  care  of  his  person  and  education,  and  tliat  the 
Comnuasioner  should  only  act  as  a  Court  of  appeal, 
from  the  Collector,  and  when  necessity  arises  for  tfa^ 
exercise  of  his  general  powers  of  superintendence* 
or  of  those  powers,  which,  cannot  be  exercised  by 
the  Collector,  but  which  the  Act  impliedly  requires, 
to  be  exercised  by  the  Commissioner  alone. 

The  Act  itself  raises,  but  does  not  expressly 
solve,  this  difficulty  with  respect  to  the  positioa 
of  the  Collector.  There  is,  however,  no  doubt  that 
tjie  Act  confers  some  powers  and  duties  upon  the 
Collector  qud  Collector,  and  other  powers  and  duties 


'  See  Markbj't'Leoturea  on  Indiaii  Law,  p.  69, 
*  See  Act  ly  (B.C.)  »f  1870,  iM.  10. . 
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on  ibe  Collector ^ud  Court  of  Wfirdfl;  and,'  aaMr: 
Markby  points  out  in  his  Lectures  on  Indian  Law  ^ 
tliece  is  consequently  tbe  greatest  difficulty  in 
keeping,  the  distinction  between  the  Court  of  Wards 
proper,  the  Collector  exercisiug  the  functions '  and 
performing  tbe  duties  of  the  Court,  and  tlie  Collector  ' 

as  a  district  officer  subordinate  to'  the  Courts 
Kr.  Markby  addsj  "lam  inclined  to  believe,  thai 
practically  nearly  everything  is  done  by  the  Collecf 
tor  or  by  his  direction,  the  sancdon  of  ~  the  Commis- 
'sioQer  being  occasionally  obtained ;'  but  this  is  get# 
tiug  rid  of  the  difficulty  rather  than  solving  it."' 

All  minor  proprietors  of  entire  estates, — i.  c,  poss-  ^J.^''^, 
essing  in  entirety  any  land  subject  to  the  payment  IJfjJdS'.i 
to  Qovernment  of  revenue  in  respect  of  which  tbeoiVirda. 
name  or  names  of  a  proprietor  or  proprietors  are 
entered  on  the  general  register  of  estates  paying 
revenue  immediately  to  Government  in  the  Collecr 
tor's  office  of  tbe  district' — other  than  proprietors 
who  are   subject  to  the   jurisdiction  as  respects 
mfants    of  a    High    Court,'   are   subject    to    thid 
superintendence  and   direction  of  the    Court    of 
Wards,*  and   the   Court  of  Wards   may,   at  any 

'Page6S.  *  See  th«  definition  of '«'late' in  wo^  I.  . 

*  Ai  to  what  perMDs  ftra  tnbjeot  to  the  juriidiclion  ■•  respeol* 
inruit*  of  the  Bigh  Court  at  Kort  William,  tea  potl.  Lecture  T. 
:  <  See.  2.  Tbe  Court  of  Wards  Aot,  1S77,  meltea  soma  thaag/a 
and  addition!  to  the  claaBei  of  penooa  aubject  h)  the  Court  of  Wardai 
That  Act  propoaea  tp  autyect  to  the  aupennltedenee  of  the  Court-  of 
Warda  •!!  proprietors  of  entira  eatatea  (other  than  proprie,Ur4  Rl* 
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time,  claim  the  guardianship 'of  any  sucli  minor 
and  tbe  management  of  fais  property  whether  or 
not  a  cerdBcate  of  administration  of  his  property 
may  have  been  granted  by  tbe  Civil  Court  under 
the  proviraons  of  Act  XL  of  1858.' 
^^^u^  '■  ^^ci^  A  minor  does  not  possess  an  entire  estate, 
•rew  nb-  ^J^^Jg  only  a  joint  proprietor  with  others,  he  is  notsub- 
jeet  to  the  superintendence  of  tbe  Court  of  Wards, 
unless  all  bis  co-proprietors  are  disqualified.* 

But  under  section  14  of  Act  XL  of  1858,* 
when  an  estate,  some  of  the  co-proprietors  of 
which  are  sdll  minors,  ceases  to  be  subject  to  tbe 

ar«  subject  to  tbe  juriBdiction  u  retpecti  iofanti  &nd  ImiRtici  of  a 
High  Court)  who  are,  of  mnj  be,  femalu  noL  deemeit  bj  the  Court 
competent  to  the  managcmeiit  of  their  own  ettatet,  or  who  art,  or  may 
b^  nnder  the  >ge  of  twentj-one;  all  ions  of  lach  females  who  are, 
or  maj  be,  nnder  the  age  of  twent;<one;  nil  joint  praprieton  of 
entire  estatea  held  in  oommon  tenancy,  who  are,  or  ntj.  be,  nnder 
the  age  of  twentj-one,  and  alio  an;  member  of  a  ward's  faiulj 
who  maj  have  an  immediate  interest  in  the  ward'a  estate,  who 
it  under  the  age  of  tweolj-one,  and  who  haa  no  kgai  gvirdiatt,  Tb« 
worda  '  fej-oi  fHonfioM,' are  somewhat  ambiguous,  and  it  is  not  elear 
whether  the;  are  Intended  to  include  onl;  guardians  appointed  bj  a 
Court  of  law,  or  whether  the;  embrace  natural  and  testameataij 
guardians  alio.    The  farmer  interpretation's  tlie  most  probable  one. 

'  AfocUiMMOodiM  Sin;  v.  The  CoUtclor  of  UitLtapori,  B.  L.  R.  F.  B. 
B.  IWi  B.  C.  S  W.  S.  G.  R.  83. 

■  Sea.  3.— The  Court  of  Wards  Act,  1877,  proposes  to  indud^ 
amongst  the  persons  subject  to  the  superintendence  and  jorisdiotioii  of 
the  Ceurt  of  Wards  "all  joint  proprieton  of  entire  estates  h«ld  ia 
common  tenancjr,  who  are  or  ma;  be  nnder  the  age  of  twenty-one,"  but 
the  same  Act  also  propose*  to  provide  that  the  superintendenoe  of  the 
Coort  is  not  to  extend  to  jcnnt  proprietors  of  estates  an;  one  of  whom 
ma;  not  be  disqualified. 

*  Tbe  proviaiou  of  Aot  XL  of  IKi  will  be  discosied  b  Lee- 
PuelVrpott-  ;  
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Court  of  Wards,  the  Collector  may  repnsedt  eucfi 
fiict  to  the  principal  Civil  Court  of  original  juris-' 
diction  in  tbe  district  and  sack  Civil  Coartmay 
direct  tLe  Collector  to  retain  charge  of  the  shares 
and  persons  of  the  minors.  After  such  direction 
all  further  proceedings  shall  be  had  and  tnken  ac- 
cording to  Uie  provisions  of  the  Court  of  Wards 
Act,  as  if  such  still  disqualified  proprietors  wers 
proprietors  of  an  entire  estate ;  and  in  case  any  of 
the  qualified  proprietors  shall  so  consent,  the 
Diauagemeot  of  tlie  shares  of  such  qualified  pro- 
prietors  toay  be  retained  or  assumed  hj  the  Collect 
tor  and  canied  ^ut  under  the  provisions  of  th6 
Court  of  Wards  Act  so  long  as  it  shall  seem  fit 
to  the  Collector  and  such  qualified  proprietors.' 
The  fact  of  a  miaor  acquirius  an  estate,  other-  Bo*  mod* 

,  'of  icouiiU 

wise  than  in  the  regular  course  of  inheritance  on  *■<"  "' >■- 
the  death  of  the  person  to  whom  he  may  succeed  Jj^oew^ 
in  such  estatej  or  under  or  by  virtue  of  the  will 
of,  or  some  settlement  made  by,  a  deceased  owner 
tlierebf,  does  not  render  him  liable  to  be  taken 
under  tbe  Bui>erinteadence  of  the  Court  of  Wardd  ^ 
hut  it  is  competent  to  the  Board  of  Beveuue  *^  to 
direct  the  Court'  to  take  charge  of  any  estate 
being  the  property  of  any  disqualified  person,  or  of 
any  two  or  more  persons,  botli  or  all  of  whom  may 
be  disqualified,  although  the  same  shall  not  have 

■  Act  IV  (B.  C.)  ol  IS70,  nc.  3.  -         ' 
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descended  to  such  person  or  persons  in  any  reguUr 
eo'urse  of  inberitance  or  saccession,  nor  accrned  to 
him  or  tliemi  by  devise  or  settlement  as  aforesiud, 
whenever  the  «ame  sliall  appear  to  the  Board  of 
Bevenue  to  be  advisable  for  the  interests  of  Grovem- 
ment  and  of  tlie  proprietor  or  proprietors.'" 

"  Such  estates  shall  be  considered  in  all  respects, 
as  far  as  regards  the  management  of  them  by  the 
Court,  as  if  they  liad  devolved  to  the  proprietor 
or  proprietors  in  the  regular  course  of  inheritance 
or  succession,  or  accrued  to  him  or  them  by  devise 
or  settlement  as  aforesaid  :  and  such  proprietor  or 
proprietors  shall,  in  all  respects,  be  treated  by  the 
Court  accordingly.'"  These  latter  words  wouldj 
probably,  give  to  the  Court  of  Wards  power  to 
provide  for  Uie  custody,  maintenance,  and  educa- 
tipn  of  the  minor  proprietors  whose  estates  are  thus 
brought  under  its  superintendence.  At  least  this 
Beeons  to  be  the  only  interpretation  which  can  be 
put  upon  the  somewhat  vague  expression  "such 
proprietor  or  proprietors  shall  in  all  respects  be 
treated  by  the  Court  accordingly." 

The  Court  of  Wards  cannot  take  upon  itself 
the  management  of  any  estates  other  than  those 
which  the  Court  of  Wards  Act  makes  subject  to 
its  jurisdiction.' 

■  Act  IV  (B.  C.  Tif  1870),  sec.  4.    See  E%.  UI  of  17n6. 
•  Act  IV  (B.  U.)  of  1870,  Bee.  4. 

■  See  AokwAbk  Jehm  t.  7)«  CoUedor   of  Panuak,  U  W.  &■ 
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We  will  now  see  how  a  minor  proprietor  and  Jjjj^^j^ 
his  estate  are  taken  under  the  superintendence  of{!^'"br 
a  Court  of  Wards.  tST™  of 

the    Uiiurt 

It  is  the  duty  of  every  Collector  immediately  up-  of  wuito. 
on  his  receiving  credible  information '  that  the  pro* 
prietor  of  an  estate  in  hia  district  is  a  minor,  and 
subject  to  the  superintendence  and  jurisdictioa  of 
the  Court  of  Wards,  to  report  the  same  to  theCoiieotOTto 
Court  of  Wards  of  his   division  ;'   and   whenever'^"*' 
any  Collector  receives  information  that  any  pro- 
prietor of  an  estate  within  his  district  has  died, 
iand  that  the  heirs  eif  such  persons  are  subject  to 
t!ie  superintendence  of    the  Court  of  Wards,  he  coiiMtorto 

prorida  tot 

may  take  order  for  the  safety  and  preservation  of  "^^'^  y' 


any  moveable  property  of  such  deceased  proprietor,  S^^'d"' 
and  of  all  deeds,  documents,  or  papers  relating  to  [wX'g"^' 
any  portion  of  the  property  of  such  proprietor,  hein. 
and  for  that  purpose  may  cause  the  same  or  any  part 
thereof  to  be  removed  toany  public  treasury  or  may 
place  such  guards  in  charge  thereof  as  to  him  shall 
seem  fit.'     On  receiving  the  report  of  the  Collec-  0)«rt  to 
tor,  it  then  becomes  the  duty  of  tlie  Court  of  Wards  <i'"^j- 
to  direct  the  Collector  to  hold  au  enquiry  a»  to  the 
age  of  such  alleged  minor,  and  for  the  purpo^se  of 
that  enquiry  the  Act  empowers  the  Collector  "  to 
require  the  production  in  person  of  such  proprietor, 
if  a  male,   and  of  all    documents   from    which   the 

■  S«e  MC.  19  of  Aot  iV  (B.  0.)  of  1870. 
*  Sen  Act  iV^  (U.  O.)  of  I87fl,  see.   20.       ■ 
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truth  of  such  matter  may  appear,  and  to  take  evi- 
dence of  witaesses  upon  oath  or  solemn  affirmation. 
The  Collector  shall  record  such  evidence)  and  re- 
port thereupon^  and  shall  submit  such  report  and 
all  evidence  taken  by  him  to  the  Court."' 

At  this  enquiry  the  alleged  minor,  if  he  denies 
that  be  is  under  age,  would  be  entitled  to  appear  or 
be  represented. 
SS'rf^gfl     ^^'^  ^^^  Collector's  submitting  to  the  Court  bis 
J^.**^"*" report  on  such  enquiry,  and  the    evidence  taken 
therein,  the  Court  shall  make  an  order  decluring 
the    age    of    such    proprietor,    and    sacb   order 
shall  be  final  and  conclusive  for  all  the  purpotes 
of  the  Court  of  Wards  Act,* — that  is  to  say,  in 
any  questions  or  disputes  relating  to  the  custody 
of  the  ward  or  the  management  of  his  property.* 
J^  J^     The  Court  of  Wards  Act  further  provides,*  that 
b^'''h!l^  the   Court  shall  retain  all  documentary  evidence 
wud.       filed  with  such  report  until  the  minor  shall  have 
attained  the  age  of  eighteen  years,  unless,  upon  an 
-application  made  thereto,  it  shall  see  fit  to  allow 
any  sucb  document  to  be  restored  to  the  owner 
thereof.    This  provision  does  not    expressly    re- 
quire the  Court   to  deliver  over  the  documentary 


*  Act  IT  (B.  G.)  of  1870,  MO.  22.    See  Beg.  X  of  17S3,  mo.  5, 

*  Sm  MO.  22,  Act  IV  (B.  C.)  of  1B70. 

*  See  ante,  Lecture  J,  iiages  10,  et  ttq :  witb  reference  to   the  ii 
preUtion  to  be  put  upon  the  wonli  "  fur  the  purpueea  of  tLii  Act." 

*  A<i(  IV  (B.  C.)  «f  1870,  IM.  32.    See  sec.  78  j  pott  p.  I3S. 
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evidence  to  tUe  ward  when  he  nttarns  the  hge  of 
eighteen  years  ;  but  taken  with  the  other  provisions 
of  the  Court  of  Wards  Act,  it  does  so  impliedly.     : 

Now  the  Indian  Majority  Act,'  which  came  into 
operation  on  the  2nd  of  June,  1875,  provides,*  that 
every  minor  under  the  jurisdiction  of  any  Court 
of  Wards  shall  be  deemed  to  have  attained  his 
majority  when  he  shall  have  completed  his  age  of 
twenty-one  years,  and  not  before. 

Thus,  as  the  law  at  present  stands,  a  Court  of 
Wards  might  be  required  to  hand  over  the  docu- 
mentary  evidence  to  a  person  who  is  still  a  minor.* 

In  many  other  respecta  there  is,  as  we  saw  in  the 
first  lecture,  a  difficulty  in  reconciling  the  provisions 
of  tlte  Indian  Mnjority  Act  with  thoee  of  the  Court 
of  Wards  Act  and  other  Acts  in  which,  for  their 
own  purposes  only,  a  particular  age  is  defined  as 
the  age  of  majority.* 

The  next  step,  after  the  Court  has  made  an  order  coDrt  to 


■  Act  IX  of  1875.  'Sec  8. 

'  In  tlie  CoDrt  of  Wards  Act,  1877,  proriiion  U  mule  fop  the 
cnifaxlj  of  the  <IocumenUrj  eTtdenee  m  fii!)nm:  "The  Court  aha]! 
retain  rU  the  dnciiTneotarv  eviilence  (ilei)  with  luch  report  until  the 
proprietor  shall  hHTe  attained  the  age  of  twentj-one  jears,  anleat  upon 
■n  application  made  thereto  it  ihnll  Ke  fit  to  allow  anj  such  document 
to  be  reatored  to  the  owner  thereof." 

•  This  ilifficolty  will,  aa  far  aa  the  Court  of  Wards  ia  onneemed,  ba 
aet  at  rest  if,  and  m  soon  aa  tho  Court  of  Wards  Act,  1877,  become* 
law,  as  that  Act  throughout  treati  the  »ge  nf  twentj-one  fears  aa  the 
mge  of  majorilj  of  persons  subject  to  the  jurisdiction  of  ibe  Court  of 
W»rUi. 
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declaring  the  age  of  the  proprietor,  is  for  the  Court* 
if  it  be  sntisfied  that  he  is  a  minor,  and  subject  to 
the  jurisdiction  of  the  Court  of  Wards,  to  make  an 
order  declaring  his  estate  to  be  subject  to  the  juris- 
diction of  the  Court,  and  directing  charge  of  such 
proprietor  aad  of  his  property  to  be  taken.' 
^^  w        The  Court  may,  if  it  shall  think  fit,  by  an  order 
■Jmit^pn*-  under  its  seal,  refuse  to  admit  any  disqualified  pro- 
jn-ietor  to  be  a  ward  of  the  Court ;  and  after  the 
estate  of  a  disqualified  proprietor  has  been  taken 
charge  of,  the  Court  may,  at  any  time,  by  a  like 
order,  and  with  the  sanction  of  the  Board  of  KeTenue, 
power  to    discharire    such    estate  from  the   Court's  further 
""^      superintendence  and  jurisdiction.    The  Court  may, 
by  a  further  order,  rescind  any  such  order,  and  make 
such  disqualified  proprietor  a  ward  of  the  Court'   , 
Where  a  ward's  estate  has  been  discharged  bj 
the  Court,  the  jurisdiction  of  the  Court  with  res^ 
peot  to  the  custody,  miuntenance,  and  education  of 
the  ward  would  also  cease,  even  though  the  ward  be 
'  still  a  minor. 

When  the  minor's  estate  is  situate  in  more  than 
one  division,  the  Court  of  Wards  of  each  such 
division  would,  apparently,  have  concurrent  juris- 
-diction  to  make  an  enquiry  a^  to  his  age,  declare 
him  a  ward  of  the  Court  of  Wards,  or   discharge 


■  Act  IV  (B.  a)  of  1870,  sec.  SO. 

■  Act  IV  (B.  C.)  of  1870,  sea.  6. 
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him  from  the  jurisdiction  of  the  Court ;  bat  after 
oae  Court  hns  made  an  order  under  the  provisions 
f^  section  22  of  the  Court  of  Wards  Act'  dechu> 
ing  the  age  of  minor,  the  inquiry  cannot  he  rer 
opened  by  another  Court  of  Wards. 

When  the  minor's  estate  has  been  declared  sub-  now 
ject  to  the  jurisdiction  of  the  Court  of  Wards,  and  vr*7  t»>>* 
the  Court  has  directed  charge  of  the  minor  and  bis  "*"^  •*• 
property  to  be  taken,  it  becomes  the  duty  of  the 
Collector  of  every  district,  within  which  there  may 
be  any  property  of  the  ward,  to  take  possession  of 
such  property,  of  whatever  description  it  may  be; 
and  the  Court  of  Wards  Act  provides,*  that  the 
Court  shall  be  held  to  be  in  charge  of  such  property 
from  the  time  when  possession  shall  have  been  so 
taken.  The  same  Act  also  provides,"  that,  when  any 
person  shall  become  a  ward,  the  Court  shall  take 
charge  of  all  property,  real  or  personal,  belonging 
to  the  ward,  inclusive  of  any  share  in  any  joint  ua? 
divided  estate  and  of  any  tenures  or  shares  of 
tenures  of  land. 

Immediately  on  an  estate  being  declared  subject 
to  the  jurisdiction  of  the  Court,  the  Collector  must 
search  for,  "and  take  possession  of,  all  seals  and 
such  accounts  and  papers  as  it  may  appear  to  him 
advisable  to  take  possession  of,  and  shall,  at  bis 
discretion,  remove  them  to  his  own  office,  or  send 

'ActIV(B.C.)  of  1B70. 

'  See  Act  IV  (B.  C.)  of  1670,  leo.  80.  '  Sec  S. 
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tliem  to  tbe  custody  of  the  Ckturt.  The  Collector 
must  also  take  possession  of  all  moveable  property 
beloDgiDg  to  tbe  ward,  and  place  under  proper 
custody  such  portion  tiiereof  as  he  may  ^ink 
necessary.' 

The  Collector  may  break  open  any  box  or  recep- 
tacle within  any  house  or  on  any  land  in  the  actual 
possession  of  the  ward  for  the  purpose  of  searching 
for  any  seal,  account'paper  or  property  belonging 
to  the  ward.* 
S'T'uw  "^'^^^  respect  to  tlie  custody  of  a  proprietor 
^iBgM.  ^^^  ^^  reported  to  be  a  minor,  while  an  inquiry 
S^'agt!*  ***  is  proceeding  as  to  Lis  ^e,  and  until  he  has 
actually  been  declared  to  be  subject  to  the  juris- 
diction  of  the  Court  of  Wards,  and  a  guardian  of  his 
person  has  been  appointed,  provision  is  made  by  the 
twenty-third  section  of  the  Court  of  Wards  Act,* 
which  runs  as  follows  :  "  The  Collector  may  direct 
that  any  person  having  the  unlawful  custody,  or 
being  unlawfully  in  possesaiou  of  the  person  of  any 
minor  ward,  shall  produce  him  or.  her  before  the 
Collector  on  a  day  fized  by  him,  and  may  make  such 
order  for  the  temporary  custody  and  protection  of 
such  minor  as  may  appear  proper.  In  the  event 
of  any  disobedience  to  his  orders  under  this  section 
the  Collector  may  impose  a  fine  not  exceeding  five 
hundred  rupees,  and  a  daily  fine  not  exceeding  two 

■  Act  IV  tB.  G)  of  1870,  iee.  16.    »  Act  IV  \8.  C.)  of  1870,  lec  I*. 
*  Act  IV  (B.  C.)  of  1870. 
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hundred  rnpcles,  until  the  piV»]nction  of  the  petson 
of  the  minor.'  In  the  case  of  a  female  minor  irard 
she  shall  not  be  brought  into  Court." 

This  provision  would,  apparently,  be  also  ap- 
plicable  so  long  as  the  proprietor  remains  a  ward  of 
the  Court,  and  it  may  be  made  use  of,  when  a  guar- 
dian after  being  discharged  refuses  to  give  up  tho 
custody  of  the  ward. 

It  is  cot  easy  to  say  what  is  the  meaning  of  the 
expressions  "  unlawful  custody  "  and  "  unlawfully 
in  possession  of "  in  the  above  section.  This  sec- 
tion  may  be  intended  to  empower  the  Collector  to 
require  delivery  of  the  minor  proprietor  from  any 
one  other  than  a  guardian  appointed  by  a  Civil 
Court,  or  a  natural  or  testamentary  guardian;  but  it 
more  probably  means  that  this  power  can  only  be 
exercised  by  the  Collector  when  the  minor  pro- 
prietor is  iu  the  custody  of  a  person  who  has 
obtained  possession  by  illegal  means,  or  is  unlaw- 
fully retaining  such  possession. 

The  Court  of  Wards  Act'  does  not  specify  in  what 
Collectors  this  power  ofenforcing  by  fine  thedelivery 


'  This  KCtioii  doM  not  empower  the  Collector  to  make  a  pmpec- 
tire  order  that  the  delinquent  ihall  be  fined  a  certuD  aam  each  day 
nntil  production  of  the  penon  of  the  minor.  Each  daj'i  fine  must  b« 
impoied  after  each  day'i  offence.  See  la  the  matttr  of  Sagar  Dvtt, 
1  B.  L.  R,  Or.  Cr.  41  \  In  tht  tmOUr  of  W.  N.  Lov»,  9  B.  h.  R. 
App.  35 ;  Jn  the  matter  of  tht  Chairman  of  the  Municipal  Commit- 
limertof  the  Subarbg  of  CalcaOa  t.  AHeuooddeea  Meah,  13  B.  L.  K. 
App.  a. 

'  AotIV(B.  C.)of  1870. 
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of  the  person  of  a  ward  lies.    Does  the  Act  intend 

to  give  this  power  to  the  Collector  in  whose  district 

the  infant  resides,  or  to  the  Collector  within  whose 

district  the  infant's  estate  or  a  portion  of  it  is  situated? 

If  the  twenty-third  section  of  the  Court  of  Wards 

Act  had  been  intended  to  apply  only  after  the  minor 

had  heen  declared  a  ward  of  the  Court,  the  Collector 

exercising  the  duties  of  the  Court  with  respect  to  the 

■  person  of  the  ward  would  probably  be  the  Collector 

having  this  power.     But  the  twenty-third  section, 

from  its  position  in  the  Act,  seems  to  have  reference 

more  to  providing  for  the   custody  of  the  minor 

while    the    enquiry  as    to  his  disqualification  is 

pending,  and  at  that  stage  the  only  Collector  having 

anything  to  do  with  the  minor  or  his  estate  is  the 

Collector  upon  whose  report  the  inquiry  is  made. 

TTwciuri.     As  a  general  rule  the  Collector  of  each  distriet 

*«rt'.  pro-„„st  exercise  the  duties  of  the  Court  of  Wards  with 

respect  to  the  moveable  and  immoveable  property 

.   of  the  ward  situate  in  his  district,  whether  the  estate 

or  hinds  of  the  ward  be  situate  in  one  district  only,' 

in  more  than  one  district  of  the  same  division,*  or 

in  more  than  one  division.* 

WT^^"-      Where  the  ward's   estate  is  in  more  than  one 

SlTd imki  <J'*'"c^  of  the  same  division,  the  Court  of  Wards  for 

4irt^,    tliat  division  may,  with  the  sanction  of  the  Board  of 

Revenue,  entrust  to  any  one  Collector  the  control  of 

'  Act  IV  ^B.  a)  of  1870,  «ec.  11.    •  Act  IV  iR  0.)  of  1870,  fee.  IJ. 
•  Act  IV  ^li.  C)  of  1870,  MC  IS. 
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tiie  maDftgement  of  any  portion  of  the  ward's  pro- 
perty not  situate  witliin  his  own  district.* 

Where  the  estate  or  lands  of  a  ward  are  situate  when  a- 
within  two  or  more  divisions,  the  Court  in  charge  of  m!i?o"IhM 
tne  ward  s  person  exercises  a  general  control  over  """- 
all  disbursements  and  payments  connected  with  the 
ward's  property  wherever  situate,  and  over  the  ac- 
counts of  such  property,  and  the  Board  of  Eevenue 
may  direct  that  the  Court  in  charge  of  the  ward  shall 
have  the  entire  control  of  all  or  of  portions  of  the 
ward's  property  wherever  situate,  under  such  form  of 
management  as  may  appear  to  such  Board  advisable, 
or  to  take  any  other  action  which  may  seem  conve- 
nient for  the  due  care  of  the   ward's  interests  and 
the  efficient  management  of  his  property.* 

When  the  estate  or  lands  of  a  ward  are  situated  The  cbirge 
witliin  one  district,  the  Collector  of  the  district   in  «o^> 
which  the  estate  or  lands  of  the  minor  are  situate  *''^'.'  ^- 
exercises  the  duties  of  the  Court  with  respect  to  '"'^'* 
his  person.' 

When  the  estate  is  situate  in  more  than  one  when  ». 
district  of  the  same  division,  the  Court  of  Wards  mi.r«"h.ii 
in  that  division  must  appoint  some  one  of  the  Col-S?  ^'?""'» 
lectors  in  that  division  to  perform  those  duties.* 

When  the  estate  or  lands  of  the  ward  are  situate  when  «». 
in  more  than  one  division,  the  Board  of  Eevenue  nic^ihw 
must  determine  the  Court  which  shall  have  charge''*"^ 

*  A«IV(B.  C.)of  1870,iec.l3.    •  Act  IV  <B.  C.)  of  1870,  aec.  11. 

•  Act  IV  IB.  C.)  of  1870,  sec.  10.     *  Act  IV  {B.C.)of  1870,  wo.ia. 
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of  t}ie  person  of  the  ward,  and  snch  Court  must 
appoint  some  one  of  the  Collectors  within  its  own 
division  to  exercise  the  duties  of  the  Court  with 
respect  to  the  person  of  the  ward.' 
Coii«tOTto     Every   Collector,   on  taking  charge  of  a  ward, 
MMta^to"'  °*"s*  forthwith  report  to  the  Court  in  charge  of  such 
"*"*•       ward  the  condition  of  such  ward,  the  particulars  of 
his  property,  real  and  personal,  so  far  as  th&  same 
can  be  ascertained,  and  the  persons  who  respective- 
ly may  appear  to  be  most  eli^bte  to  be  appointed 
manager  and  guardian  to  the  ward.* 
£""^1^     Within  mx  months  from  the  date  of  his  taking 
'""'^'    possession  of  the  ward's  property,  the  Collector  must 
deliver  to  the  Court  an  inventory  of  the  property 
80  taken  possession  of.' 

After  receiving  the  report  of  the  Collector  as  to 
tlie  particulars  of  the  ward's  property,  and  the  jkf- 
sons  eligible  to  be  appointed  manager  and  guardian, 
it  becomes  the  duty  of  the  Court  to  fix  an  allowance 
for  the  ward  and  to  appoint  a  guardian  of  bis  per- 
son and  a  manager  of  his  estate. 
iS  wd?  ^'*^  respect  to  the  former  duty  the  Court  of 
Wards  Act^  provides  that  "  the  Court  shall  allow, 
for  the  support  of  each  ward  and  of  his  or  ber 
family,  such  monthly  sum  as  may  seem  fit  with  re- 


'  Act  IV  (B.  C.)  of  1870,  tec.  14.    ■  Act  IV  (B,  C.)  of  1870,  tec.  17- 
■  ActIV(B.  a)ofl870,  tec.  31.    '  Act  IV  (B.  C)  of  1870,  mc  3S. 


DiQitized^yGOOgle 


I.BC.  Itl.]  TlIK  COUltT   OF   WAilDfl.  115 

g&rd  to  the  rank  and  circumstances  of  the  parties 
and  their  indebtedaess  or  freedom  from  debt." 

The  manager'  and  the  guardian*  must  be  appoint-  Appoint- 
ed  by  the  Court  in  charge  of  the  ward,*  subject  to  muuRer 
the  approbation  of  the  Board  of  Revenue.  '*'*°- 

When  the  ward's  estate  is  situate  in  more  than 
one  division,  the  manager  appointed  by  the  Court  in 
charge  of  the  word  shall  be  appointed  manager  of 
all  other  estates  of  such  ward  by  the  respective 
Courts  in  and  for  the  divisions  in  which  such  estates 
respectively  ore  situate;  but  any  such  Court  may, 
with  the  assent  of  the  Board  of  Revenue,  appoint  a 
separate  manager  for  tlie  estate  or  estates  under  its 
charge,  or  a  sub-manager,  who  shall  act  under  the 
orders  of  the  manager.* 

When  two  or  more  estates  belonging  to  different 
wards  are  so  situated  that  they  may  be  conveniently 
superintended  by  one  manager,  the  Court  may  en- 
trust them  to  the  same  manager.' 

Wlien  the  produce  of  the  ward's  property  is  iu'Coamto 

«.    ■  ,      ^         ,  i^  be«lop.ed 

sufficient  to  provide  for  the  expenses  of  a  separate  "'■en  pro- 
management,  the  Court  of  Wards  must  take  such  prf^IJi'"',^ 
order  as  from  the  circumstances  of  the  case  appear  "tHi^ 
best  calculated  for  providing  for  tlie  security  of  the 
public  revenue  and  for  the  interests  of  the  ward.' 
In  any  case  the  Court  of  Wards  may,  instead  of 

'  ActIV{B.C.)i>f  1870,860.  37.     *  Act  IV  (B- C.)  of  1870,  •«.  37. 

•  AcHV(B.&)of  1870,MC.M.     *  Ac(  IV{B.  C.)  of  1870,mc.  54, 

*  8e«  oMle.  p.  113.  *  Aul  I?  (B.  C.)  of  1870,  sec.  Si. 
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appointing  a  manager,  give  some  or  all  of  the  estates 
or  lauds  of  the  ward  in  farm,  or  may  adopt  any  other 
form  of  management ;  but  the  sanction  of  tbe  Board 
of  Revenue  is  requisite  for  a  lease  or  farm  given  for 
a  term  exceeding  ten  years  or  beyond  the  period 
of  expiration  of  the  ward's  minority,'  and  all  leases 
made  without  the  sanction  of  tbe  Board  of  Bevenue, 
whether  they  be  made  by  the  Court  of  Wards,  or 
by  the  Collector  acting  for  the  Conrt,  or  by  the 
manager,  become  null  and  void  on  the  removal  of 
the  estate  from  the  superintendence  of  the  Court 
for  whatever  cause.* 

The  Court  is   unfettered   in    the  choice    of   a 

manager,  and  character  and  capacity  for  the  trust 

are  apparently  the  only  guides  aa  to  such  selection. 

Certain  rules,  giving  the  preference  to  near  relations 

of  the  ward  and  creditable  servants  of  his  family, 

were  prescribed  by  Reg.  X  of  1 793 ;'  but  it  was  soon 

found  necessary  to  repeal  this  provision.* 

sutrie-         With  respect  to  the  appointment  of  a  guardian  some 

uellt  oi'    restriction  is  placed  upon  the  powers  of  the  Court 

«"^"-   of  Wards. 

'  Ai  to  the  efTeot  of  a  leaae  granted  without  anj  term  of  jean,  and 
without  th«  aanction  of  the  Board  of  Revenue,  aee  Malumed  A««<i  t, 
Tkt   CoUector  of  ChiUatfOUg,  IS  W.  R.  {C.  R.)  116. 

•  ActIV(B.C.)ofl870,Bee.9.  TheCourtof  Wardi  Act,  187?,  in 
addition  to  thia  proTiBioii,  propoiei  to  provide  that  do  estate  ahall  ba 
lensed  in  patrii  or  other  pennaneut  undertenure,  nnleat,  in  the  opiaioo 
of  the  Court,  aubject  to  the  express  sanctioD  of  the  Board  of  ReTenne 
and  the  Lieutenant- GoTernor,  such  a  leaae  is  neceasary  for  the  protw- 
tiuDoftlieesUte.        ■  Sec.  B.        *  See  wc.  26  of  B«s.  VII  of  17&9. 
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The  Act  proTides,'  that  "  whea  a  guardian  of  a 
minor  ward  shall  have  been  appointed  bj  will,  such 
person  shall  be  appointed  his  guardian  by  the  Court, 
unless  the  Board  of  Revenue,  after  a  report  received 
irom  the  Court,  and  after  calling  on  the  testamentary 
guardian  to  show  cause,  shall  consider  him  dis- 
qualified  or  unfit." 


with  the  addition  of  the  grandfather  in  the  case  of  !^  g„„. 
Mahomedans,  can  appoint  by  will  guardians  to  his  "^ 
infant  children ;  and  although  section  3 1  of  the  Court 
of  Wards  Act  does  not  expressly  limit  this  power  to 
the  father,  yet,  as  it  does  not  expressly  extend  that 
power  beyond  the  father,  it  must  be  taken  as  leaving 
unaltered  the  law  as  to  the  appointment  of  guardians 
by  will.  Section  21  of  Beg.  X  of  1793  gave  to 
land-holders  whose  heirs  were  disqualified,  the  power 
to  appoint  guardians  to  such  heirs  by  will  iu  writ- 
ing. This  distinctly  extended  beyond  the  &ther 
the  power  of  appointing  guardians  to  minors,  but 
this  extension  was  not  continued  by  the  Court  of 
Wards  Act,  and  therefore,  since  the  repeal  of  Keg. 
X  of  1793,  the  appoiutment  of  a  testamentary 
guardian  by  any  person  other  than  the  father  of 
the  infant  would  not,  in  any  way,  bind  the  Court  of 
Wards.  Similarly,  Act  XL  of  1858,'  while  recog- 
nising the  right  of  the  father  to  appoint  by  will 

>SecSl.  '  Sm pwf,  Lectore IV. 
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guardiana  to  his  childreo,'   does   not   conteiuplnte 

such  appointment  by  any  other  person. 

Hoiroi         ^o  person  who  is  the  next  legal  heir  of  a  ward, 

l^'^i^or  otherwise  is  immediately  interested  in  outliving 

such  ward,  may  be  appointed  to  be   his  guardian; 

but  this  provision  does  not  apply  to  the  mother  or 

Onardiaa   to  the  testamentary  guardian  of  the  ward.*    None 

"•«'•       but  a  female  may  be  appointed  guardian  of  a  female 

ward,  and  none  but  a  person  of  the  same  religion, 

if  Hindu  or  Mahomedaa,  may,  except  in  the  case  of 

A  testamentary  guardian,  be  appointed  guardian  of 

a  female   ward,   preference    being  given   to  female 

relatives  if  any   such  be   eligible.'    No  guardian 

may  be  appointed  or   continued  for  a  female  ward 

**        if  she  has  an  adult  husband.* 

The  offices  of  manager  and  guardian  are  wholly 
distinct.*  The  same  person  may,  however,  be  ap- 
pointed to  be  both  guardian  and  manager;  but  he 
must  render  all  such  acoouuts,  and  perform  all  such 
duties,  as  are  required  from  manager  and  guardian 
respectively  and  severally.* 
Md"^-  '^^^  manager'  and  the  guardian*  must,  previous 
p™  '^.  to  the  receipt  of  their  commissions  of  appointment, 

'  Sec.  7,  Act  IV  1,8.  a)  of  1870, 

•  Act  IV  (B.  C.)  of  1870,  Beo,  S5. 
'  Act  IV  (B.  0.)  of  1870,  tec.  66. 

•  Act  IV  [B.  C.)  of  1870,  Bee.  61- 

•  Act  IV  iB.  0.)  of  1870,  sec.  33. 

•  Act  IV  IB.  C.)  of  1870,  »eo.  33. 
'  Act  IV  (B.  C.)  of  1870,  s«.  38. 
'  Act  IV  (B.  C.)  of  1870,  M!C  fiS. 
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give  security  for  the  due  performance  of  tbeir 
dnties,'  aDd  must  execute  agreemeota  with  the 
Collector  in  the  form  prescribed  by  the  Court  of 
Wards  Act,'  engaging  to  perform  those  duties,  and 
agreeing  to  pay  a  penalty  in  the  event  of  their 
committing  a  breach  of  trust,  or  neglecting  or 
omitting  to  perform  any  portion  of  their  duties. 
No  security  can  however  be  required  from  a  testa- 
mentary guardian  performing  the  duties  of  mana- 
ger,* or  guardian,*  and  the  Board  of  Revenue  liave, 
in  any  case,  power  to  dispense  with  tlie  security.' 

All  documents  executed  by  a  manager  or  guardian  How  doca- 
by  virtue  of  his  office  must  be  siened  and  sealed  b"**""*! 

•'  "  by  mBnag- 

witb  his  own  name  and  seal,  and  he  must  add  to  his  ^^  e°"' 
name  his  description    of  manager  or  guardian  of 
the  ward  for  whom  he  may  act,  as  the  case  may  be." 

The  Court  of  Wards  Act^  provides,  that  thepowmrf 
manager  "  shall  have  the  care  of  the  entire  property, 
real  and  personal,  of  the  ward,  save  estates  or  lands 
to  which  another  manager  may  be  appointed  or 
which  are  under  the  direct  management  of  a  Col- 
lector.    He  shall  have  the  exclusive   charge  of  all 


'  See  Act  XII  of  ISM,  wc  1. 

*  Schedulet  A  «nd  B. 

'  Act  IV  (B.  C.)  of  1870,  mx.  88. 

*  Act  IV  (B.  C.)  of  1870,  KO.  09. 

•  Act  ir  (B.  V.)  of  1870,  leca.  it8  and  69. 

•  Act  IV  (B.  C.)  of  1870,  sec  36. 

^  Act  IV.  (B.  C.)  of  1870,  aeo.  M.    See  ftlao  tec.  U. 
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lands,'  save  as  aforesaid,  whether  malgpozary  or 
lakhiraj ;  as  well  as  of  ^I  houses,  tenements,  goods, 
money,  and  moveahles  of  whatever  nature  belonging 
to  the  ward  whose  estate  may  be  committed  to  his 
charge,  excepting  only  the  house  wherein  such  ward 
may  reside,  the  moveables  wanted  for  his  use,  and 
the  money  allowed  for  the  support  of  the  ward  and 
the  members  of  his  family  entitled  to  a  provision; 
but  every  manager  shall  be  subordinate  to  the 
Court  and  to  the  Collector  under  whose  supenn- 
tendence  the  estate  or  lands  may  be."* 
8Mh.tiu^  Every  manager  must  deliver  to  the  Collector 
iTSe"  d?u  '°  charge  of  the  estate  of  which  he  is  manager,  and 
aiiM»r.  everyguardianmuBt  deliver  to  the  Collector  incharge 
of  the  ward,  all  family  seals  belonging  to  the  ward,* 
and  all  title  deeds  or  Giovernment  or  other  securi- 
ties belonging  to  the  ward's  estate;*  and  the  Collec- 
tor must  deposit  such  seals  where  the  Court  may 
oi-der,*  and  must  transmit  such  deeds  and  securities 
to  the  Court  in  charge  of  the  ward,  or  deposit  them 
in  his  public  treasury  according  to  the  direction  of 


'  BjKO.  114  of  ActX  of  I85D  the  mantger  may  exerciie  the  power, 
of  diatrsiiit  veated  b;  Ko.  113  of  that  Act  in  penoaa  ensiled  to  re- 
ceive  rent  from  cultivators  of  laud, 

'  The  Court  of  Wardi  Act,  1677,  propoaei  to  provide  that  the 
Lieutenant-Qovemor  maj,  at  any  time,  declare  aaj  manager  to  be 
no  longer  lubordiuatc  to  the  Collector,  and  may  order  him  to  bo 
directly  aubordioate  to  the  Court  or  to  tlie  Board  of  Rereone. 

»Aot  IV  (B.  C.)  of  1870,  MC.  86. 

*  Act  IV    <B.  C.)  of  1870,  sec.  BO. 

*  Act  IV  (U.  C.>  of  1870,  aec.  9S. 
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the  Court.  Similarly,  all  title-deeds  and  documents 
relating  to  laud  purchased  out  of  the  surplus  pro* 
ceeds  of  the  ward's  estate,  and  all  Goverument  paper 
securities  and  other  secunties  aad  shares  purchased 
thereout,  must  be  deposited  in  such  public  treasury 
as  tlie  Court  may  direct  ;  but  ail  interest  or  divi-  int«rnt  m 
dends  which  may  become  payable  on  Govetnment  u,  be  p>id 
or  other  securities  or  shares  must  be  paid  to  the 
manager,  and  must  be  accounted  for  by  him  in  his 
monthly  account  current.' 

-  It  is  the  duty  of  the  manager  to  mnnage  the  pro-  Thtintj 
perty,  the  care  of  which  is  entrusted  to  him,  dili?  "»»•«*'■ 
gently  and  faithfully  for  the  benefit  of  tlie  proprie- 
tor, and  to  use  every  means  in  his  power  to  improve 
the  same  for  the  bene&t  of  the  minor,  and  to  act 
in  every  respect  for  the  interest  of  the  minor,  in 
like  manner  as  if  the  estate  were  his  own.  He 
must  observe  in  all  respects  the  provisions  regard- 
ing managers  contained  in  the  Court  of  Wards  Act, 
and  must  derive  no  personal  benefit  from  the  man? 
agement  beyond  the  remuneration  granted  to  him 
as  manager.*  The  manager  is  a  trustee  of.  the 
property  for  the  benefit  of  the  infant,  and  save  in 
so  far  as  they  are  expressly  declared  or  limited  by 
the  Act,  liis  duties  and  powers  are  the  same  as  those 
of  other  trustees. 

The  manager  must  report  to  the  Collector  the 

'  Act  IV  (R.  C.)  of  1870,  BW.  60. 

*  See  tlie  agreement  in  Sciwd.  A  of  Act  IV  (B.  C.)  of  1S70. 
16 
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nature  and  amount  of  any  debts  payable  out  of  the 
property  in  his  charge ;  and  the  Collector  sliaJl,  with- 
out delay,  repmi  the  same  to  the  Court,  and  in  sucb 
report  shall  gtato  his  opinion  respecting  the  b»t 
.  mode  of  satisfying  the  same.* 
ApFJio-        AH  monies  Teeeived  by  the  manager  must  be 
MiTi?bjr  applied  by  him,  in  the  first  place,  in  payment  of  the 
"'°''*"    allowance  fixed  for  the  support  of  the  ward,  and  of 
all  chai^;e8  of  management ;  and  subject  to  those 
payments  the  maoagcr  must  apply  such  monies  in 
discharge  of  ^e  monthly  kists  of  GoTernmeat  re- 
Tenue.* 
Atuch-         In  case  any  attachment  be  issued  from  any  Civil 
tL  "wdToi  *^'*"''*  »g«in8t  any  sum  of  money  which  may  be  in 
S;^^"'  the  hands  of  the  Collector  or  manager,  the  pay- 
ment of  the  cliaigea  of  management,  and  of  all 
OoTernment  rerenue,  which  may,  for  the  time  being, 
be  due  from  the  estate  of  such  ward,  has  priority 
over  such  attachment,*  and  no  payoaent  can  be  made 
to  the  attaching  creditor  from  any  such  sum  until 
full  provision  has  been  made  for  the  payment  of 
such  charges  and  revenue.*    The  Court  of  Wards 

■  Act  TV  (B.  C)  of  1670,  tee.  67. 

•  Aei  IT  (B.  G.)  of  1870,  •«.  48.  The  Court  of  Ward*  Act,  1877, 
[wopowi  to  add  to  (Ilia  proTiBion  tbe  following:  "And  BDbject  to  tbe 
kppronl  of  tlie  Boutl,  in  pajment  of  loch  charitkbie  and  other  allow- 
ances M  were  paid  oat  of  Uie  proceeda  of  the  eatate  before  it  caina 
trnder  the  manigement  of  the  Court,  or  inch  cuatomar;  lUowtncea  or 
donationa  aa  the  Court  dmj  authorise  to  l>e  paid." 

•SeeslMSeg.Xof  t793,aec.  12,pan3. 

*  Act  IT  (Q.  C.)  of  1870,  Ko.  47. 
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Act  makes  do  provision  with  respect  to  ftn  attach- 
ment of  the  ward's  lands  or  of  bis  moveable  pro- 
perty other  than  money. 

The   manager  must  deliver  to  the  Collector  in  f'^"""'; 
diarge  of  the  estate  monthly'  and  annual*  accounts  ^{^  *"' 
of  his  receipts  and  dishursements  in  respect  of  the 
estate  under  his  charge,  and  it  is  the  duty  of  the 
Collector  to  audit  such  accounts  and  provide  for  the 
due  application  of  the  surplus  receipts. 

When  portions  of  the  estate  are  in  different  dis- 
tricts of  the  some  division,  such  accounts  must  be 
rendered  to  the  Collector  in  chai^  of  the  ward. 

Wheu  the  property  of  the  ward  consists  of  dif- 
ferent estates  or  lands,  or  parts  of  the  same  estate  or 
land  situate  in  different  divisions,  it  is  optional  mth 
the  Board  of  Bevenue  to  order  that  the  accounts  for 
the  lands  in  each  district  shall  be  submitted  to  the 
Collector  of  tliat  district,  or  to  the  Collector  in 
charge  of  the  ward,   or   to  the  manager  er  snt>- 


account  for  his  receipts  and  disbursement  continues,  |^",^ 
notwithstanding  lie  may  be  removed  or  otherwise  ^Jmi'u 
cease   to  fill  such  office;  and   when   any   present 
manager  or  sub-manager,  or  past  or  present  officer 
subordinate   to  a  manager  or  sub-maaager,    wil- 


'  Act  IV  (B.  C.)  of  1870,  wc.  4S.    •  Act  IV  (B.  C.)  of  1870,  kc.  91. 
»  Act  IT  (B.  0.)  rf  1870,  wc  ««. 
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fully  negleets  or  refuses  to  deliver  his  accounts  or 
any  property  in  his  hands  within  such  time  as  may 
he  fixed  by  the  Court,  the  Court  may  impose  on 
him  a  fine  not  exceeding  5U0  rupees,  and  in  addition 
to  any  other  remedy  for  the  recovery  of  such  finej 
every  such  fine  is  a  demand  recoverable  as  an 
arrear  of  revenue.' 

This  power  to  fine  recusant  managers  and  others 
cannot  be  strictly  said  to  be  one  of  the  duties  of 
the  Court  with  respect  to  the  ward  and  to  his 
moveable  and  immoveable  property,  and  therefor© 
the  Commissioner  can  alone  exercise  this  power. 
Howmr-  When  it  appears  from  the  montlily  accounts  ren- 
^"JJ^^'j'dered  by  the  manager  that,  after  providing  for  the 
expenses  of  management,  the  payment  of  the  ward's 
allowance,  and  the  Government  revenue  for  the 
month,  there  is  a  surplus  in  the  hands  of  the  manager, 
siich  surplus  may,  at  the  Collector's  discretion,  with 
the,  sanction  of  the  Court,  be  carried  to  the  credit  of 
the  ward  ;*  hut  the  Act  does  not  specify  in  what  ac- 
count the  surplus  is  to  be  carried  to  the  credit  of 
the  ward, — whether  it  is  to  remain  in  the  hands  of 
tlie  manager,  orwhe  tlier  it  is  to  be  paid  into  the 
Government  treasury.  Tlie  surplus  may  be  applied 
in  liquidation  of  any  debt  which  may  afiect  the 
property  of  the  ward  or  any  part  thereof;  or,  if  no 
such  debts  be  outstanding,  it  may  be  expended  by 

'  Act  IV  (B.  C.)  of  1870,  aeo.  44.     •  Act  IV  (B.  C)  of  1870,  lec.  49. 
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tbe  manager,  anbject  to  tbe  discretion  of  the  Court, 
for  the  improTement  of  the  lands  of  the  ward,  or 
otherwise  for  the  benefit  of  tbe  property  under 
his  charge.*  Tbe  surplns  may  also  be  applied,  by  the 
direction  and  with  tbe  privity  of  the  Court  id 
charge  of  tbe  ward,  in  tbe  purchase  of  other  land- 
ed property,  or  at  interest  upon  Government  se- 
curity, or  in  the  purchase  of  Government  paper 
securities  or  such  other  securities,  stocks  or  shares 
guaranteed  by  tbe  Government  of  India  and  ap- 
proved of  by  the  Board  of  Revenue,  as  to  tbe 
Court  may  seem  fit.'  No  pari;  of  the  surplus  can 
be  invested  in  any  mortgage  security.' 

In  every  suit  brought  by  or  against  the  ward  in  ^'^*^  . 
any  Court  other  than  the  High  Court,  be  must  be  ""^ 
therein  described  as  a  ward  of  Court;  and  the  ma- 
nager of  his  estate  and  no  other  person,  except  by 
leave  of  the  Court  of  'Wards,  shall  be  his  next 
friend  or  guardian  in  such  suit.  If  tbe  ward  have 
no  manager,  the  Collector  in  charge  of  the  ward 


•  Act  IV  (R.  C.)  of  1870,  BM.  49.  The  Court  of  WixAb  Act,  1877, 
in  addition  to  this  propoiet  to  provide,  *' tbnt  the  amouut  bo  expended 
^11  DOt  exceed  ten  per  centnm  of  the  snid  surpliu,  nnlega,  in  the 
opinion  of  tbe  Court,  subject  to  tbe  express  sanction  pf  the  Board  and 
tlie  Lieutenant-Governor,  it  is  desirable  for  tLe  protection  and  in  the 
interest  of  the  estate  to  expend  an  amount  exceeding  lucb  peroen- 
tage.- 

■  Act  IT  (B.  C.)  of  170,  sec.  SO.  See  ante  p.  130  u  to  tbe  ciiitodj 
of  these  aecurities. 

*  Such  inrestment  waa  allowed  by  Beg.  Z  of  1793,  sec.  IS. 
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must  be  named  and  act  as  Lis  next  friead  or 
guardiao.' 

No  suit  can  be  brougbt,  except  in  the  Eiigh  Court, 
OQ  bebalf  of  a  ward,  without  the  autboritj  of  the 
Court  in  charge  of  such  ward,*  and  every  process 
which  may  be  issued  out  of  any  Civil  Court  other 
than  the  High  Court  against  any  ward,  must  be  served 
through  the  Court  of  Wards  upou  the  next  friend 
or  guardian  iu  the  suit  of  such  ward,  and  upon  the 
Collector  in  charge  of  the  estate  of  such  ward.* 
Thus  the  process  must  be  delivered  to  the  Court 
of  Wards,  which  becomes  responsible  for  the  further 
service  upon  the  Collector  and  the  manager  or  other 
person  who  may  be  appointed  next  friend  or 
guardiaa  to  the  infant. 

In  every  suit  brought  by  or  agiunst  a  ward  of 
Court,  he  must  be  described  as  a  ward  of  the  Court 


•  Act  IV  (B.  C.)  of  1870,  MC.  69. 

■  Act  IV  (B.  C.)  of  1870,  »ec.  7-2.  A»  to  tbe  power  of  the  Collector 
to  authoriie  the  manager  to  briiir;  a.  tait,  see  /■  tke  matter  of  KaU* 
Dun  Rog,  18  W.  K.  C.  R.  466.  Tbe  Conrt  of  Wards  Act,  1877, 
propoKs,  in  place  of  tliis  proviiion,  to  lubititute  the  fullowing :  "  No 
■ait  iliall  be  brought  iu  behsif  of  aaj  ward  unlets  tbe  lame  be  ftntho- 
rued  bj  lome  order  of  the  Collector  under  whose  tuperintendence 
the  estate  of  micb  ward  ma;  be,  or  if  the  Lieutenant -OoTcrnor  has, 
noder  sec  49,  declared  the  manager  of  the  eitate  of  luch  ward 
to  be  direcdj  •obordlnate  to  the  Court  or  to  the  Board,  then  b;  aoiiM 
order  of  the  Court  or  the  Board  as  the  case  m«<r  be:  provided  tb»t 
suits  for  artears  of  rents  ma?  be  brought  on  behalf  of  a  ward,  if  autbo. 
rised,  by  an  order  of  the  manager  or  aub-inanager  in  whuee  charge  the 
Htut«  maj  be."  As  to  the  sec.  49  above  referred  to,  see  mte  p.  130, 
note  I. 

■  Act  IV  (B.  C.)  of   1870,  KC.  71. 
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of  Wards  suing  or  being  sued  by  the  manager 
of  his  estate  or  other  person  appointed  his  next 
friend  or  guardian  ad  liiem.^  This  course  must 
be  strictly  adopted  in  order  to  bind  the  ward 
bj  the  decree,*  and  it  is  not  proper  to  make  the 
manager  plaintiff  or  defendant,  even  though  he  bd 
described  as  the  manager  of  the  ward's  estate.* 
In  the  conduct  of  a  suit  brought  by  or  against  a 
Ward,  the  manager  or  other  next  friend  or  guardian 
ad  litem  must  act  subject  to  the  control  and  orders 
of  the  Court  of  Wards;  and  if  costs  are  decreed 
against  him  as  such  next  friend  or  guardian,  they 
shall  be  paid  by  the  Court  out  of  any  property 
of  the  ward  which  for  the  time  being  may  be 
in  its  bands*  or  under  its  charge.  But  where 
such  next  friend  or  guardian  ad  litem  is  ordered 
by  the  Court  making  the  decree  to  pay  any  costs 
personnlly,  the  Court  of  Wards  cannot  recoup  him 
out  of  the  estate  of  the  ward. 

Full  powers  are  given  to  the  Court  of  Wards  to  ^■'r^ 
compromise  claims  made  by  or  against  its  wards.  ^'''"* 
The  Court  of  Wards  Act  provides,*  that  "it  shall  be 

>  Act  IV  (B.  C.^  of  ]870,  MO.  69. 

*  See  Abdool  Bge  t.  Baboo  MiUerjtft  Singh,  S3  W.  R.  C.  R.  348  ; 
SreemiraiM  HUterv.  S.  M.  Kiilitii  Soondtry  Da-tt,  11  B.  L.  R.  1SI. 

'  Abdool  Wye  t.  Bahoo  Baaet  Perikad,  21  W.  R.  C.  R.  228: 
Jtfmvote  />«««  •*.  Saroda  Daisee,  12  B.  L.  R.  App.  2  ;  a  C.  80  W. 
R  C.  R.  48.  Sm,  howeter,  Komul  Chundtr  Sti*  v.  Surbttna-  Data 
Goopto,  21  W.  R.  C.  R.  298. 

'  Act  IV  (B.  CO  of  1870,  aeo.  70. 

•  Act  IV  (B.  C.)  of  1870,  wc.  7S.  . 
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lawful  for  the  Court  to  submit  to  arbitration,  or 
otherwise  to  compromise,  anj  claim  which  may  be 
made  by  or  on  behalf  of  or  against  any  ward,  and 
every  such  submission  to  arbitration  or  compromise 
shall  have  the  same  force  and  effect  as  if  the  ward 
were  not  subject  to  any  disqualification,  and  had 
personalty  entered  into  such  submission  or  com- 
promise; and  for  the  purpose  of  any  such  compro- 
mise, any  conveyance  executed  by  the  Collector 
under  the  orders  of  the  Court  shall  be  valid  to 
pass  the  estate  and  inheritance,  right,  title,  and 
interest  in  the  property  therein  comprised  of  the 
ward,  and  of  all  persons  whom  such  ward,  if  not 
disqualified,  could  have  bound  by  a  conveyance 
-made  for  the  payment  of  the  debts  of  the  ancestor 
from  whom  such  property  descended." 

This  power  would,  apparently,  extend  to  suits 
and  other  legal  proceedings.  There  is,  however, 
this  difficulty.  It  is  the  duty  of  a  Civil  Court  to 
ascertain  for  itself  whether  the  compromise  of  a 
suit  brought  by  or  i^inst  a  minor  is  for  the  minor's 
benefit.  The  Civil  Court  can  only  recognise  the 
parties  actually  before  it,  and  the  powers  given  by 
section  73  are  not  given  to  the  next  friend  or  guar- 
dian ad  litem,  but  to  the  Court  of  Wards,  which 
cannot  be  a  party  to  the  suiL  Therefore,  as  far  as 
.the  Civil  Court  is  concerned,  the  law  as  to  the 
compromise  of  a  suit  by  a  guardian  or  next  friend 
is  not  altered,  and  it  is  still  the  duty  of  such  Court 
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to  ascertfflia  whether  the  compromise  is  for  the 
benefit  of  the  minor.  Apart  from  the  aftnetion  of  the 
Civil  Courts  a  compromise  by  the  Court  of  Wards 
has  the  effect  only  of  a  compromise  out  of  Court 

The  remuneration  of  the  manaicer  must  be  fixed  by  n 
tiie  Court  with  the  nssent  of  tlie  Board  of  Revenue,  "■£«- 
and  it  may  be  subsequently  altered  or  varied.' 

On  the  nomination  of  the  Collector,  after  consul-  ■^'•?*; 

'  meat  how 

tatiou  with  the  manager,  the  Court  in  charge  of^""^ 
the  estate   is  required   to  fix  an  establishment  of 
necessary   officers  to  act  under  the  manager  or  8u1>* 
manager.' 

The  manager  and  all  persons  employed  in  the 
management  of  the  estate  of  any  ward  are  deemed 
to  be  officers  in  the  pay  of  Government  in  respect 
of  their  employment  and  remuneration.* 

In  the  Court  of  Wards  Act  all  tliat  is  said  as  Towm  of 
to  the  duties  and  rights  of  a  guardian  appointed 
under  the  Act  is,  that  he  is  to  have  the  superintend- 
ence and  care  of  the  person  and  maintenance  of  ttie 
ward,*  and  the  right  to  the  custody  of  the  person 
of  every  ward  not  being  an  adult  female.  In  the 
absence  of  a  guardian  the  Collector  in  charge  of 
the  ward  has  the  riglit  to  the  custody  of  his 
person.* 

■  Act  IV  (B.  C.)  of  1870,  aec.  39. 

*  Act  IV  (1).  C.)  or  1870,  lec.  41. 

•  Aol  IV  (B.  C.)  of  1870,  sec  42. 

'  Sec.  34.  '  Act  IV  (B.  C.)  of  1870,  sec.  61. 

17 
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As  we  bare  seen  the  Court  of  Wards  Act* 
excludes  from  the  charge  of  the  manager  the  house 
wherein  the  ward  resides,  the  movealileB  wanted  for 
his  use,  and  the  allowance  for  the  support  of  the 
ward  and  his  family.  The  charge  of  these  would, 
apparentlj,  belong  to  tlie  guardian,  although  the 
Act  gives  no  express  direction  to  this  effect* 
■-  With  respect  to  the  ward's  education  the  Court 
of  Wards  Act  seems  to  give  no  powers  to  the 
guardian.*  The  general  superintendence  and  control 
of  his  education  is  vested  bj  the  Court  of  Wards 
Act*  in  the  Court  of  Wards;  and  the  Civil  Courts 
have  no  power  to  interfere  with  the  orders  of  the 
Court  of  Wards  in  respect  of  a  ward's  education  or 
residence.'  The  Court  of  Wards  may  direct  that 
any  male  minor  shall  reside  either  with  or  apart 
from  his  guardian  at  the  sudder  station  of  the 
district  or  at  any  other  place  approved  of  by  the 
Board  of  Revenue,  and  shall  attend,  for  the  purposes 
of  education,  such  school  or  college  as  to  the  Board 
of  Revenue  may  seem  expedient,  or  be  educated 
either  at  his  own  home  or  elsewhere  by  a  private 
tutor,  and  the  Court  may  make  such  provision  as 
may  be  necessary  for  the  proper  care  and  suitable 
maintenance  of   the  ward   while    attending    such 

*  Seo.  4S,  OBte  p.  119.  '  See  Reg.  X  of  1709,  aeo.  IS. 

»  Bee  Reg.  X  of  1793,  MC.  27.       'IV  (B.C.)  of  1870,  mo.  M. 
'  7%£  Colieeler  of  Bttrbhoom  t.  Uunltadiiu*  Dthia,  W.  B.  18M, 
P.S33. 
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school  or  college.'  The  expenses  incurred  for 
the  education  of  the  minor,  or  by  reason  of  his 
residence  in  any  place  other  than  hts  own  home, 
are  to  be  defrayed  from  the  profits  of  his  property,' 
and  not  apparently  out  of  the  allowance  fixed  for 
his  miuntenance. 

As  with  a  manager  the  duty  of  a  guardian  may  DnttMoc 
be  best  summed  up  in  the  terms  of  the  agreement 
into  which  he  has  to  enter.  He  must  execute  the 
trust  committed  to  him  diligently  and  faithfully, 
and  according  to  the  provisions  regarding  guardians 
contained  in  Part  VII  of  the  Court  of  Wards  Act; 
and  he  must  derive  no  advantage  directly  or  indi- 
rectly from  the  ward's  allowance  beyond  the  remu- 
neration granted  to  him  as  guardian.* 

The  remuneration  of  the  guardian  is  fixed  by  R«miuv«r. 
the  Court,*  and,  together  with  the  expense  of  an  p»ni'»«. 
establishment  of  necessary  servants,'  is   defrayed 
from   the  allowance  fixed  for  the  support  of   the 
ward. 

The  Court  most  fix  the  establishment  of  servants,  ibubiith- 
but  the  appointment  and  dismissal  of  such  servants  ^idV 
would  belong  to  the  guardian. 

Like   the  manager,  the  guardian    must  deliver  Aceoantiat 

guudiui. 

monthly  and  annually,  accounts  to  the  Collector,  who 
'  Act  IV  (B.  c.)  of  1870,  Kc.  ea. 

■  Act  IV  (B.  C.)  of  1870,  MO.  «B. 

•  Sm  Schedule  B  of  Act  IV  (B.  U.)  of  1870, 

•  Act  IV  (B.  0.)  of  1870,  too.  ea. 

•  Act  IV  (B.  C.)  of  1870,  KC.  6a 
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must  audit  tUe  same  and  cause  any  surplus  to  be 
paid  into  Court  to  the  credit  of  the  ward,  and  applied 
for  tlie  increase  of  the  ward's  property.' 
Bemo»«ioi     TUo  Court  by  which  any  manager  or  guardian  oar 
«^'Mb'^  other  person  has  been  appointed,  may,  with  the 
"^     assent  of  the  Board  of  Revenue,  reraov©  such  man- 
ager or  guardian  or  other  person,  and  may  order 
the  person  so  removed  to  make  over,,  witbin  a  Ume 
fixed  by  the  Court,  any  property  in  his  bands  to 
such  person  aa  the  Court  may  direct  to  receive  the 
same,  and  to  account  to  such  person  for  all  moiues 
reoeiyed  and  disbursed  by  such  manager  or  guardian. 
Similarly    a    Collector    may   remove    any    officer 
appointed  fay  bimself,  and  may  order  any  officer  so 
removed  to  deliver  his  accounts  or  any  property  in 
his  hands.* 
H<Mk«i        The  Court  may  enforce  these  orders  by  the  impri- 

•nfarcing 

9*^*^  qoomeut  in  the  civil  jail  of  the  person  disobeying  tbe 
same,  and  by  attachment  of  his  property,  and  keep- 
ing it  under  attachment  until  tbe  accounts  or  pro- 
perty ahall  have  been  delivered  up.*  Tbe.  Collector 
has  ap^ently  do  power  to  enforce  his  orders;  but 
they  can  be  enforced  by  the  Court. 

Every  order  for  imprisonment  by  tbe  Court  is 
subject  to  appeal  to  the  Board  of  Revenue. 


'  Act  IV  {B.  C.)  of  1870,  ■«.  62. 
»  Act  IV  (B.  C.)  of  1870,  lec  43. 

*  Act  ly  (11.  C.)  of  1870,  tec  43.    The  diet-nwner  of  tha  penoB 
jnpriioned  ahtll  be  paid  o«d  df  (lie  pruceedi  of  the  wd's  estate. 
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In  case  of  aqy  breach  of  trust  or  neglect  of  duty  ""T*^'^ 
by  a  manager  or  guardian,  lie  may  be  sued  by  the  '^^J,^g^„ 
Collector  under  the  engagement  entered  into  by  him  dilil"'' 
on  taking  up  his  appointment.     By  that  engagement* 
he  agrees  that,  in  the  event  of  any  breach  of  trust, 
neglect,  or  omission  in  the  performance  of  his  duties, 
be  will  pay  to  the  Collector  a  certain  sum  fixed  in 
the  agreement  as  liquidated  damages.     The   Col- 
lector can,  howcTer,  only  recover  reasonable  coni' 
pensation  for  the  actual  damage  to  the  ward's  estate 
caused  by  such  breach  of  trust  or  other  default, 
not  exceeding  tbe  amount  of  the  penalty  named 
in  Uie  agreement.* 

All  monies  which  may  be  recovered  from  any 
manager  under  the  provisions  of  his  obligation,  hare 
to  be  carried  to  the  credit  of  the  estate  of  the  ward.' 

Defaulting  managers  and  guardians  may  also  be 
sued  under  the  provisions  of  Act  XII  of  1850. 
The  Court  of  Wards  Act  provides,  that  every  man- 
ager, sub-manager,  or  guardian  of  the  estate  or 
person  of  a  person  subject  to  the  Court  of  Wards 
shall  be  held  to  be  a  public  accountant  under  the 
provisions  of  Act  XU  of  1850/     Act  XII  of  1850 


'  See  ichednlei  A  and  B  of  Act  IV  (B.  C.)  of  1870. 

■  See  uc.  74  of  the  lodian  Coatract  Act,  IX  of  1872.  As  tbe 
manager  and  guardian  cannot  be  uid  to  perform  &nj  public  duties  or 
acts  in  which  ttie  public  are  interested,  their  eogagitiueuta  cuuiot  he 
■cid  to  CDiue  witbitt  the  excepti»u  to  that  sectioo. 

'  Act  IV  (B.  C.)  (rf  1870,  aee.  4a 

*  Aot  XV  (B.  G.)  of  lft7<V  MC  42. 
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proTides'  tbat  the  person  or  persons  at  the  head  of 
the  office  to  which  any  public  accountant  belongs 
may  proceed  against  bim  and  his  sureties  for  any 
loss  or  defalcation  in  bis  accounts,  as  if  the  amount 
thereof  were  an  arrear  of  land  "revenue  due  to 
Government.*  The  Collector  would,  apparently,  be 
the  head  of  the  office  to  which  the  manager  and 
guardian  belongs;  and  would,  therefore,  be  the 
proper  person  to  proceed  under  Act  XH  of  1850. 

In  addition  to  these  special  modes  of  proceeding 
against  the  managers  and  guardians  of  wards  of  the 
Court  of  Wards,  those  persons  are  affected  with  the 
same  liabililiea  as  ordinary  managers  and  guardians; 
and  tbey,  as  well  as  the  Collector,*  or  any  other 
person  professing  to  have  acted  uuder  the  authority 
of  the  Court  of  Wards,  may  be  sued  for  any  act 
done  by  them  in  opposition  to  the  Court  of  Wards 
Act,  or  for  any  breach  of  their  respective  trusts, 
tiither  by  the  ward,  during  his  minority,  with  a  pro- 
perly constituted  next  friend,  or  after  the  ward's 
estate  has  ceased  to  be  under  the  superintendence 
of  the  Court  by  the  ward,  or  the  heir  or  successor 
to  his  estate.* 


'  Sec.  4. 

*  Ai  to  tli«  procedure  for  tbe  recoTerj  of  arreua  of  rerenne,  tM 
Act  Xt  of  1859,  >Dd  Act  Tit  <B.  C.)  of  1868. 

*  See  Itajak   Aitwidiutlh  Haea  v.    ColUelor  of   RajtkaXyt,  U.  D.  A. 
18M,  p.  301;  CoORctoro/  Sanmy.  Ramial,^.  D.  A.  18S4,  p.  247. 

*  See  Act  IV  (B.  C]  of  1670,  kc.  82,  wd  Beg.  X  of  1793,  mc.  32. 
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Where  a  ward's  property  is  managed  wholly  or  ^^jf^^^^ 
in  part  under  the  system  of  farms  held  direct  from  ^^^  If 
the  Collector,  or  is  managed  direct  by  the  Collector,  th^iiw- 
the  Collector  must'  prepare  and  submit  to  the  Court 
the  same  accounts  that  are  ordered   to  be  prepared 
b;  the  maoager  when  the  property  is  managed  by 
a  manager;*  but  when  the  estate  is  managed  by  the 
Collector,  the  Act  does  not  give  to  the  Court  the 
same  power  to  invest  the  surplus  as  it  has  iu  the 
case  of  the  estate  being  managed  by  a  manager.* 

There  is  one  peculiarity  in  the  case  of  farms  held 
^rect  from  the  Collector,  which  does  not  hold  when 
a  &nn  is  held  from  a  manager,  namely,  that  farmers 
and  others  holding  tenures  in  estates  in  charge  of 
the  Court  direct  from  the  Collector  are  subject  to 
the  same  rules,  Begulations,  and  Acts  as  are  appli- 
cable to  other  persons  holding  similar  tenures  and 
iuterestB  under  Collectors  of  land  revenue;*  but  this 
provision  only  applies  to  tenures  which  the  Collector 
has  himself  created  during  his  management  under 

'  Aflt  IV  (B.  C.)  of  1S70,  aec  76.  *  See  mU,  p.  122. 

•  See  Act  IV  (B.  C.)  of  1870,  sec  00. 

*ActIV{B.CO  of  1870,  lec.  7S.  The  Court  of  Wtrdi  Act,  187T, 
pnipo«ea  to  wld  to  thii  provulon  (hat  "AH  erreara  of  rent  due 
to  the  Collector  from  furmen  luid  othen  huliling  tenures  in  estatea  in 
Chu^  of  the  Court  which  tccrued  before  the  eitate  c&me  under  the 
charge  of  the  Court  thai]  be  deemed  to  be  demandi  under  aec.  1  of  Act 
V1I(8.  C.)of  I8G8,  and  ghall  be  leviable  as  tuch."  This  clause  "doea 
not  apply  to  arrears  of  rent  eTihanoed  after  iuue  of  notice  under  see.  13 
of  Act  X  of  ISiS,  or  under  see.  14  of  Act  VIII  {Q.  U.)  of  1868,  but  of 
which  the  enhancement  haa  not  been  conGtuied  bj  atij  competent 
Court." 
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the  Court  of  Wards,  nnd  does  not  apply  to  any 
tenures  wLicIi  have  heea  created  previous  to  the 
management  of  the  property  by  the  Court  of 
Wards.' 
Pnwwoi  The  Court  of  Wards  Act*  gives  to  the  Court  of 
Ml)  or  Wai*ds  full  |>owers  to  sell  or  mortj^age  any  property 
of  a  ward,  with  tlie  consent  of  the  Board  of  Revenue, 
for  the  purpose  of  liquidating  debts,  raising  mouey 
for  the  costs  of  suits,  or  for  the  purchase  of  any 
share  of  any  property,  of  which  the  ward  may  be 
a  co-sharer,  and  for  the  default  in  payment  of  tlie 
i-evenue  of  which  the  ward's  share  may,  under  the 
provisions  of  Act  XI  of  1859,  be  liable  to  sale ;  and 
for  the  purpose  of  any  such  sale  or  mortgage,  any 
conveyance  executed  by  the  Collector  in  charge  of 
the  ward  under  the  order  of  the  Court  passes  tlie 
estate  and  inheritance,  right,  title,  and  interest  in 
the  property  in  such  conveyance  mentioned  of  such 
ward  and  of  every  person  whom  such  ward,  if  not 
disqualified,  could  bind  by  a  conveyance  made  for 
the  payment  of  the  debts  of  the  ancestor  from 
whom  such  property  descended. 
Power  t4>        If  the  property  so  ordered  to  be  sold  or  mort- 

panitifln  r       r         ^ 

ttMtM^  S'*S^*^  ^^  P*""*  °^  ^"  estate 'of  which  sach  warn  be 

>  Tke  CttUeelor  of  Ckittag<mg  v.  Knia  ttAi,  \5  B.  L.  R.  S43;  &  U 
34  W.  K.  C.  U.  149.  The  Court  of  Wkrdi  Act,  1HT7,  if  it  becomes 
kw,  nill,  however,  ftlter  this,  ind  will  place  tenure*  creited  before  tlie 
eititecune  nniler  the  cbarge  of  the  Court  upon  tliB  ume  footing  in 
tliii  respect  u  tenures  created  after  the  eitate  came  uuder  auuh  cluuxe. 

■  IT  (8.  C.)  uf  1870,  Kk.-.  68. 
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the  sole  proprietor,  or  if  it  be  a  share  of  an  estate  t«rv^- 
separated  under  Act  XI  of  1859,  and  if  it  appears  to  ^^,^. 
the  Court  that  it  be  to  the  interest  of  such  ward  or 
of  the  GoTerament  that  such  part  or  share  be 
formed  into  a  separate  estate  prior  to  such  sale  or 
mortga^  being  effected,  the  Court  may  direct  the 
Collector,  within  whose  jurisdiction  such  part  or 
share  be  situate,  to  partition  it  off  into  a  separate 
estate,  and  such  partition  must  be  conducted  in  ac- 
cordance with  the  law  which  may  for  tlie  time  being 
be  in  force  for  the  partiUon  of  estates.' 

The  possession  of  the  estate  of  a  minor  proprietor  Theair«- 
by  the  Court  of  Wai-ds  cannot  be  disturbed  by  any 
proceeding  under  the  Curators  Act.* 

The  Court  of  Wards  may  apply  for  relief  under 
that  Act  against  wrongful  possession  of  a  property 
to  which  the  minor  is  entitled  to  succeed.'  And  ia 
case  a  minor,  subject  to  the  Court  of  Wards,  shall 
be  the  party  on  whose  behalf  an  application  is  made 
under  that  Act,  the  Judge,  if  he  determines  to  cite 
tlie  party  in  possession,  and  also  appoint  a  curator, 
shall  invest  the  Court  of  Wards  with  the  curator- 
ship  of  the  estate  pending  the  suit  without  taking 
security.  If  the  minor  shall,  upon  the  adjudication 
of  the  summary  suit  provided  for  in  that  Act, 
appear  to  be  entitled  to  the  property,  possession 
shall  be  delivered  to  the  Court  of  Wards.* 

■  Act  IV  (B.  C.)  of  1870,  «c.  68.  ■  XIX  of  1841,  lec.  10. 

'  Sm  MC.  2.  *  Sw.  16. 
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We  next  come  to  the  procedure  provided  by  the 
irudihip.  Court  of  Wards  Act  on  the  termination  of  the 
Trardship  of  the  wards  of  the  Court  of  Wards.  The 
77th  section  provides,  that  "  whenever  an  estate 
shall  cease  to  belong  to  a  disqualified  proprietor,  or 
it  shall  be  considered  advisable  to  remove  an  estate 
from  the  superintendence  and  jurisdictioD  of  tbe 
Court,  the  Court  shall  make  an  order  that  tbe 
superintendence  and  jurisdiction  of  the  Court  OTer 
Bucb  estate  shall  cease  on  a  date  not  more  than  sixty, 
and  not  less  than  fifteen  dajs  from  the  date  of  such 
order.  Immediatelj'  on  issue  of  this  order,  a  cop; 
of  such  order  shall  be  posted  up  in  the  office  of  the 
Court,  and  copies  thereof  shall  be  sent  to  tbe  Col* 
lector  in  charge  of  the  ward,  and  to  every  Collector 
in  charge  of  any  estate  or  property  of  such  ward,  and 
every  such  Collector  shall  forthwith,  on  receipt  of 
such  copy,  notify  the  intended  cessation  of  the 
Court's  charge  by  a  notice  put  up  in  such  Collector's 
office,  and  in  some  conspicuous  place  on  the  estate." 
And  the  78tb  section  further  provides,  that  "when 
an  estate  under  the  Court  of  Wards  is  released 
from  the  superintendence  of  such  Court,  a  list  in 
duplicate  of  the  papers  to  be  delivered,  and  of  all 
immoveable  and  moveable  property,  which  may  be 
in  the  custody  or  charge  of  the  Court,  or  of  any 
Colleetor  or  manager,  shall  be  made  by  such  officer 
of  the  Court  as  the  Court  may  direct,  and  such 
papers  and  moveable  property  shall  be  given  up  to 
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the  late  ward  or  other  person  who  shall  succeed  to 
his  estate,  with  one  of  the  lists,  on  a  receipt  being 
affixed  to  the  other,  signed  either  by  the  late  ward 
or  the  person  who  shall  succeed  to  his  estate,  or  by 
some  person  authorized  to  act  on  his  behalf;  also  a 
complete  account  of  the  management,  while  under 
the  superintendence  of  the  Court,  of  the  property 
of  the  proprietor  of  suck  estate  from  the  beginning, 
shall  be  prepared  by  the  manager  or  Collector  (as  the 
ease  may  be)  and  submitted  to  the  Court,  and  a 
copy  thereof  given  to  the  late  ward  or  to  the  person 
who  fihnU  succeed  to  his  estate." 

On  the  death  of  the  ward,  if  the  succession  to  his  powm  cj 
property  or  any  part  thereof  be  in  dispute,  the  Court  <»»  <><  ^ii- 
may  continue  the  charge  of  such  property,  or  part  ""^J^^ 
thereof,  until  an  order  for  making  over  the  possession  ^"'^ 
shall  have  been  made  by  a  competent  Court,'  and 
may,  with  the  sanction  of  the  Board  of  Revenue,  if 
within  one  year  after  the  death  of  the  ward,  the 
succession  to  whose  property  or  some  part  there- 
of  is  in  dispute,  no  suit  be  instituted  to  determine 
the  right  to  the  property,  either  make  over  the  pro- 
perty to  any  claimant  thereof,  or  cause  the  same  to 
be  sold  by  public  auction,  and  the  proceeds  thereof, 

>  Act  IT  (B.  C.)  of  1870,  mc.  79.  The  Court  of  Ward*  Act,  1877, 
propotei  toproTide  in  tiiucate  that  theCoDTt  ma;  either  make  orei 
meh  jnvper^  or  part  of  such  property  to  anj  penon  claiming 
■ocli  proper^,  or  ma;  oontiDne  tlie  charge  aod  management  thereof 
until  tlM  right  of  aach  dumant  hai  been  determined  b;  the  Oollector 
ander  Act  Til  (B.  C)  of  1876,  hc.  511,  or  b;  a  competent  Court. 
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after  deducting  therefrom  sums  payable  to  Gorem- 
meot,  to  be  invested  ia  GoveromeQt  promissory 
notes ;  sucli  notes  to  be  held  bj  the  Court  in  trust 
for  the  person  who  may  be  eutitled  thereto.* 

Such  sale  passes  the  right,  title,  and  interest  in  the 
property  so  sold,  of  such  deceased  ward  and  of  every 
person  claiming  by,  through,  or  under  such  deceased 
ward,  or  by  way  of  succession,  inheritance,  remainder 
or  rerersion,  depending  on  the  estate  of  such  ward.' 
While,  after  the  ward's  death,  the  property  remains 
in  the  hands  of  the  Court  in  consequence  of  the 
succession  thereto  being  in  dispute,  the  Court,  the 
Collector,  and  the  manager,  all  possess  exactly  the 
same  powers  as  they  possessed  during  the  lifetime 
of  the  ward,  and  a  suit  can  be  brought  on  behalf  of 
or  against  the  estate  of  the  ward. during  such 
period.'  The  Court  of  Wards  Act  does  not  say 
who  ought  to  represent  the  estate  in  such  suit. 
An  at  As  the  law  At  present  stands,  it  is  a  question 

wiidship  whether  the  Court  of  Wards  Act  has  power  to  re- 
tain  charge  of  the  minor's  estate  and  person  after 
he  has  arrived  at  the  age  of  eighteen  years.* 

The  Court  of  Wards  Act'  defines  the  word  minor 
as  a  person  under  the  age  of  eighteen  years.  The 
Indian    Majority  Act*  provides  that  every  minor 

ActIV  (B.C.)ofi870,  lec.  80.    '  Act  IV  (B.  C.)  of  1870,  aec  81. 
»  afuuamut  Soommgul  Kootr  ».   7%«  Court  of  Ward*,   17  W.  B. 
0.  R.  S61.  *  See  Lecture  I,  c*it. 

*  IV  (B.  C.)  of  1870,  MO.  1.  •  IX  of  1874,  MC.  3. 
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under  the  jurisdiction  of  any  Court  of  Wards  stall 

be  deemed  to  liave  attained  his  majority  Trken  he 

shall  have  completed  his  age  of   twentj-oue  years, 

aod  not  before.     It  is  doubtful  what  effect,  if  any, 

this  provision  has  upon  the  special  definition  of  the 

word  '  minor '  in  the  Court  of  Wards  Act.' 

In  addition  to  the  other  benefits  derived  by  in-  ssempiiMi 

fauts  from  the  mam^ement  of  their  property  and  ouu  irom 

the  care   of  their  persons  by  the  Court  of  Wards,  JJJJJ,^ 

theur  estates,  when  taken  charge  of  by  that  Court, 

are,  while  under  its  superinteadeuce,  exempt  from  sale 

for  arrears  of  revenue  ;*  but  this  exemption  in  the 

case  of  persons  whose  estates  have  not  accrued  to 

them  in  the  regular  course  of  inheritance,  or  under  or 

by  virtue  of  the  will  of,  or  some  settlement  made  by, 

some  deceased  owner  thereof,  is  confined  to  arrears 

of  revenue  accruing  due  whilst  t^e  estate  is  under 

the  saperioteadence  and  jurisdiction  of  the  Court* 

The  share  of  a  ward  of  the  Court  in  a  joint  un-  siuu*  oi 

jabit  nodi- 
divided  estate  is  not  liable  to  sale  for  recovery  of*>^<^ 

arrears  of  revenue,  or  for  other  demands  similarly 

recoverable,  nntil  after  the  end  of  the  year  in  which 

such  arrears  accrued.* 

Where  the  Court  of  Wards  has  refused  to  take  Eiute 

charge  of  a  minor's  estate,  or  having  taken  charge  o>tat  iih 

'  See  aaU  Lecture  I,  aod  Kerenne  Rales  for  April,  1873,  Bnle  1. 
This  difficnlly  will  be  Ht  at  rut  if  the  Cuurt  of  WudaAot,  I877,comei 
into  force.  *  Act  IT  (B.  C.)  ctf  1870,  eec.  2. 

■  Act  IT  (B.  C-}  of  1870,  lec.  4.       *  Act  IT  (B.  C.)  of  1870,  leo.  S. 
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SkV^i?*  of  it  haa  discharged  it  from  further  snperititendeiice, 
dUik^d.  siich  estate,  if  the  sole  property  of  the  miaor,  or  of 
two  or  more  tniuors,  and  descended  to  him  or  them 
hy  the  regular  course  of  ittheritauce,  or  by  Tirtae 
of  the  will  of  some  deceased  owner    thereof,    can 
not,  during  the  nonage  of  the  proprietor  or  proprie- 
tors, be  sold  for  arrears  of  revenue  accruing  subse- 
quently to  his  or  their  succession  to  the  same.' 
^tn   u     ^^  *°y  °^  these  estates  which  are  exempted  from 
'^'"uDM  ^^  ^'^'^  arrears  of  revenue  are  sold  for  anj  other 
^tm^.  cause  during  the  superintendence  of  the  Court,*  or, 
where  the  estates  are  not  under  the  superintendence 
of  the  Court,  during  the  minority  of  the  proprie- 
tors, arrears  of  revenue  are  a  first  charge  upon  the 
proceeds  of  such  sale;  but  this  provision  is  not 
applicable  to  the  case  of  a  sale  of  the  minor's  share 
in  a  joint  undivided  estate.' 

The  exemption  from  sales  for  arrears  of  revenue, 
given  to  estates  not  under  the  superintendence  of 
the  Court,  only  applies  to  cases  where  due  notice 
of  the  fact  that  the  estate  is  the  sole  property  of 
a  minor,  or  the  property  of  two  or  more  minors, 
has  been  given  to  the  Collector,  and  been  acknow- 
ledged by  him  before  the  sale. 


'  Act  IV  (B.  C.)  of  1870,  Bee.  6.  Tbis  exemptioD  does  not  include 
property  irbich  hu  oomo  to  the  minor  bj  virtne  of  ■  Ktllemait  made 
hj  a  deceased  owner  thereof. 

*  Act  IV  (B.  C.)  of  1870,  lect.  2  and  4. 

>  Aot  IT  (B.  a)  of  1S70,  sec.  5. 
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"When  the  revenae  of  estates,  which,  though  not  p***  o* 
under  the  saperiatendeDce  of  the  Court  of  Wards,  Sh?^'" 
are  exempt  from  sale,  falls  into  arrear,  the  rereouQ  *"****' 
authorities  maj  farm  the  estate  for  a  period  not  ex* 
ceeding  ten  years,  nor  exceeding  the  time   wbea 
the  minor  shall  have  attained  his  majoritj.* 

The  proceeds  of  such  farm  of  the  estate  must  be 
paid  to  the  Collector,  who,  after  deduction  of  the 
amount  of  the  claims  of  the  Cfovemment  for 
revenue,  may,  with  the  sanction  of  the  Board  of 
Revenue,  either  pay  the  same  to  the  person  author- 
ized to  receive  it  for  the  minor, — that  is  to  say, 
the  person  entitled  to  the  charge  of  the  minor's  pro- 
perty,  or  may  dispose  of  it  by  carrying  it  to  the 
credit  of  the  minor,  or  by  applying  it  in  liquidation 
of  any  debt  which  may  affect  the  property  of  the 
minor  or  any  part  thereof,  or  by  expending  it  for 
the  improvement  of  the  lands  of  the  ward,  or 
othermse  for  the  benefit  of  the  minor's  property ;' 
1)ut  the  Collector  has,  apparently,  do  power  to 
invest  this  surplus  in  the  purchase  of  other  landed 
property,  or  of  securities  of  any  description. 

The  Civil  Courts  cannot  interfere  with  or  ques-  dni 
tion  the  arrangements  made  by  the  Court  of  Wards  °°( ^i^- 
under  the  discretioa  given  to  it  by  the  Court  of^"g^^^ 

Wmh. 

■  AetIV(B.  C).  1870,  KC.  6.  Bee  MaJtomtd  Rtza  y.  TJu  ColUetar 
^CMUagong,  19  W.B.  C.  R.  116,  w  to  the  effect  of  k  leoM  for  a 
knger  period. 

*  Act  IT  (B.  C.)  of  1870,  feci.  7  and  49. 
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Wards  Act,'  and  no  civil  action  will  lie  against  the 
Court  of  Wards  in  respect  of  anj  tiling  done  bj 
it  regarding  the  person  or  education  of  any  minor 
entrusted  to  its  superintendence.' 

The  position  of  the  Court  of  Wards  is  very 
different  from  that  of  ordinary  trustees.  Tfaej 
are  public  functionaries  appointed  bj  the  Legislature 
to  perform  certain  duUes.  The  established  rule 
In  English  law  is,  that  Courts  of  £quity  will  not 
interfere  with  the  acts  of  public  functionaries  who 
are  exercising  special  public  trusts  or  functions,  so 
long  as  those  functionaries  confine  themselves 
within  the  exercise  of  those  duties  which  are  con- 
fided to  them  by  the  law.  The  Courts  will  not 
interfere  to  see  if  any  order  passed  by  such  function- 
aries is  a  good  or  a  bad  order;  but  if  they  act 
against  the  law,  or  assume  to  themselves  powers 
which  the  law  does  not  give  them,  the  Courts  will 
treat  them  merely  as  persons  dealing  with  property 
without  legal  authority.* 

The  Court  of  Wards  must  confine  itself  to  the 
duties  imposed  upon  it  by  the  Acts  of  the  GoTern* 
ment,  and  cannot  undertake  other  duties,  as  for 


■  Amm  SkMnt  Soomdtrte  DtUa  v.  Tkt  ColUetor  of  MsMt»*ngK 
7  W.  R  C.B.SS1. 

■  21«  CoUector  of  BterOoom  t.  Munkadtnee  Daia,  W.  B.  1M«, 
S33. 

■  Story's  E^quitj  Juri>pniH«noe,  ISth  e^..  Vol.  II,  wc  Sffa.  &«■ 
oaie  p.  134  u  to  mita  againit  CoUectora  and  other*  profMsiog  to  act 
WMler  the  Court  of  Wards. 


DiQitized^yGOOgle 


I.KC.  ITI.]  THE   CODBT   OV   WARDS.  145 

iDstaace  those  of  executor  or  administrator  to  the 
estate  of  a  deceased  person.* 

Apart  from  the  above  provisioiis  for  the  protec-  ^' 
tion  of  his  person  and  property,  the  Court  of  Wards 
Act  makes  no  alteration  in  the  status  or  capacity  of  a 
minor  ward  with  respect  to  contracts  or  otherwise 
except  as  regards  his  power  to  adopt.  The  Court  of 
Wards  Act  provides  that  no  adoption  by  any  ward 
and  no  written  or  verbal  permission  to  adopt  given 
by  any  ward  is  to  be  deemed  valid  without  the  pre- 
vious consent  of  the  Lieutenant-Governor,  on  appli- 
cation made  to  him  through  the  Court  and  the  Board 
of  Kevenue.'  Even  with  such  consent  the  ward 
would  not  be  able  to  adopt  or  give  permission  to 
adopt  unless  he  had  arrived  at  years  of  discretion.* 


■  See  SoKshm  Jeitm  r.  TUt  CoUtetor  of  Pumeah,  14  W.  E.  C. 
R.20S. 

•  Act  IV  (B.  C.)  of  1870,  MC.  74.  The  Court  of  W«rdi  Act, 
tST7,  propoMs  to  Tftiidata  the  adoption  b;  tLe  lubsequeDt  consent  of 
the  Lieutenant-Governor. 

*  Bee  Rajendro  Naraai  Ldhoree  t.  Saroda  Sootidurte  Dtbia,    \&  W. 

B.  C.  &.  6AS  ;  and  Jumoona  Dattj/a  r.  Bamtuoondari  Diutj/a,  1.  L.  R. 

C.  S.  289  ;  S.  C.  L.  £.  3  LA.  72. 
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Wb  now  come  to  consider  the  appointment  by  tbe 
Civil  Courts  in  Bengal  of  guardians  of  the  pei> 
sons,  and  managers  of  the  property,  of  infants. 
This  subject  divided  itself  into  two  heads,— the 
first  relating  to  appointments  bj  the  High  Court, 
ftud  the  second  relating  to  such  appointments  made 
by  the  Civil  Courts  outside  the  limits  of  the  towa 
of  Calcutta.  The  subject  of  the  present  lecture 
will  be  the  appointment  of  guardians  and  managers 
by  Mofiissil  Civil  Courts. 

We  hftve  seen  in  the  last  lecture  that,  in  respect 
nf  certain  classes  of  minors,  the  Court  of  Wards 
has  power  to  appoint  guardians  of  their  persons 
aud  managers  of  their  estates  ;  and  that  such  ap- 
pointments made  by  the  Court  of  Wards  cannot 
be  interfered  with  by  any  Civil  Court. 

Soon  after  the  establishment  of  the  Court  of 
Wards,  it  was  found  necessary  to  give  to  the  Civil 
Courts  powers  to  nominate  guardians  of  minors 
outside  those  classes.  The  first  step  in  this  direc- 
tion was  the  enactment  of  Reg.  I  of  1800,  which 
authorised  Zillah  Judges,  under  certain  circum- 
stances, to  nominate  guardians  to  disqualified  luid- 
holders  not  subject  to  the  authority  of  the  Court  of 
Wards. 
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ThiB  RegQUtioo,  with  otbers'  relating  to  the  Mune  f^^  "* 
sabjeet,  was  repealed  by  Act  XL  of  185S»  vthich 
provides  a  macbinery  for  tbe  appointment  of  maaa* 
gers  of  tbe  estates  aod  guardiaba  of  tbe  p^rstms  of 
DUDors  (not  being  Buropean  British  subjects)'  resid* 
mg  outside  the  limits^  of  the  original  civil  jiixiadie> 
tion  of  tbe  High  Court.'* 

Act  XL  of  1858  provides*  that,  "  for  the  purpowa  Api  oi 
of  thia  Act,  erwy  person  -sball  be  held  to  be  a  ^™;j  |*"j^ 
minor  who  has  not  attained  tbe  age  of  eighteen 
jeai*."  -The  effect  of  tbia  provision  baa  been  9u$- 
dently  discussed  in  the  first  lecture.'  Tbroagbout 
duB  present  lecture  I  sball  use  the  word  "  roioor  " 
as  meaning  a  person  who  baa  not  attaiaed  the  age 
of  eighteen  years. 

Act  XL  of  1858  declares'  that,  "  except  in  who  »• 
the  case  of  proprietors  of  estates  pajring  revenue  the'j^ru- 
to  Goremment,  who  have  been  or  sball  be  taken  tb*  civu 

Cuort, 

under  tbe  protection  of  the  Court  of  Wards,  tbe 
care  of  tbe  persons  of  all  minors  (not  being  Euro- 
ropean  British  subjects),^  and  tbe  cbai^  of  tbeir 
property,  sball  be  subject  to  tbe  jurisdiction  of  the 

'  See  MO.  I  of  Acl  XL  of  1S5S. 

*  As  to  the  ippoiHtuieut  of  giurdiaiu  of  Bun^>Mi  Britiih  BubiMti, 
•M/Mf  Lectora  T. 

*  See  Califekum  StulUck  *.  BhaggtAuOgtkm  JhUci,  10  B.  L.  U. 
191 )  LeotoMl,  rate,  p.  10. 

*  See.  M.  *  Aui»,  pp.  8  te  U,  mni  p.  39.  *  See.  % 

'  Af  to  whftt  ere  **  Buropean  BiitiiL  MibjeoU,"  eee  oalt,  Leotnre  I, 
p.  M;  ud   Bgj«Ka¥ik  Singh  t.    Charlt*  Reed,  »  Uwiej'i  Diyeet, 
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*  Civil  Court " — tbat  is  to  say,  the  principal 
Court  of  ordinary  original  civil  jurisdiction  ia 
the  district.'" 

Act  XL  of  1S58  lias  no  application  in  Calcutta,* 
but,  with  that  exception,  it  Applies  to  all  minors  in 
Bengal,  who  neither  have-  been  taken  under  the 
protection  of  the  Court  of  Wards,  nor  are  Enropean 
British  subjects.  This  Act  applies  to  those  who 
are  subject  to  the  superintendence  and  jurisdiction 
of  the  Court  of  Wards,*  pi'OTided  tbat  the  Court 
of  Wards  has  either  neglected,  or,  in  the  exercise 
of  the  discretion  given  it  in  that  behalf  by  the  Court 
of  Wards  Act,*  has  refused  to  admit  the  minor  to 
be  its  ward,  or  has  discharged  the  minor's  estate 
from  its  further  superintendence  and  jurisdiction  ; 
but  it  is  competent  for  the  Court  of  Wards  at  any 
time  to  rescind  such  order  of  refusal,  or  discharge,* 
and  the  fact  that  a  certificate  of  administration  to 

■  Setpolt,  paget  136  and  1S8. 

*  See  sen.  99;  aee  alaji  sec.  I  of  Act  IX  of  1S6I.  Maiaraut 
Bam  BuoMee  Koonwaret  y.  Maharante  Soobk  Koontaarte,  7  W.  R. 
C.  R.  331 ;  S.  C.  a  Iiid.  Jur.  N.  S.  1S3 ;  aii<l  Mu$»t.  Haratuudari  Bait- 
labiT.  Mtutt.  JagadHrga  BaUtabt,  4  B.  L.  R.  App.  36;  S.  C.  13 
W.  B.  C.  R.  112. 

■  Szc.  29  of  Act  XL  of  18S8  proTiiles,  that  the  expreuion  "  CinI 
ConrC"  a«  used  in  thftt  Act  Bhall  not  include  the  Sapreme  Coart,aud 
that  nothing  contiined  in  thnt  Act  ahall  be  held  to  aSect  the  powen  of 
the  Supreme  Court  over  the  person  or  propert/  of  u;  minor  lubject 
to  its  jurisdiction.  See  Callychum  MulUek  t.  Shaggoimtf  cibn 
JfuWct,  lOB.  L.  R.  240;  8.  C.  19  W.  R.  G.  R.S82;  ante,  p.  16. 

*  As  to  who  are  so  subject,  see  Act  IV  (B.  C.)  of  1870,  l^art  U; 
and  ante,  Lecture  Ul.  ■ 

*  Act  IV  (B.C.)  of  1870.  •  Act  IV  (B.C.)  of  1870,  tc.  6. 
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the  estate  of  a  minor  has  been  granted  by  a  Civil 
Coart,^  or  that  any  other  proceedings  have  been 
taken  under  Act  XL  of  1858,  does  not  prevent  the 
Court  of  Wards  from  taking  the  minor  and  his  estate 
nnder  their  protection. 

Before  a    Civil    Court  lias  any  jurisdiction  to  Hinormuw 
interfere  under  Act   XL  of    1858,   it  is  necessary  *'"^''"  th« 
in   the   firat  place   that  the  minor  shall  he  resident  ^J^'*^"" 
vithin  its  jurisdiction/    and   in  the  second  place, 
that   the  minor  be  possessed  of  property*  situate  uinormait 
within  the  territorial  limits  of  the  Act, — that  is  to  say,  perry. 
in  any  part  of  Bengal,   except  Calcutta, — or  that 
he  has  a  present  right  to,  or  a  vested  right  to  future 
possession  of,  such  property  ;*  but  a  cei*tificate  can 
be  granted   by   the  Court  for  the  purpose  of  en- 
abling the  person  to  whom  it  is  graoted  to  bring,  on 
behalf  of  the   minor,   a  suit  for  the  possession  of 
property.* 

It  is  immaterial   whether  the   property  of   the  Pmpertir 
infant  be   large   or  small,   provided    that  he  has  •»p"J''"  "' 

imnugB- 

■  ModhootooduK  Singh  t.  Tlie  ColUetor  of  JXidnaport,  B,  L.  R. 
F.  B.  R.  199;  a  C.  H  W.  R.  C.  R.  83. 

*  See  tec.  S  of  Act  XL  of  18S8,  and  Hagaabhai  Purthobimdat 
T.  VithiAaiin  Naraym  Shet,  7  Bom.  H.  C.  B.  A.  C.  J.  7. 

*  Rmnet  Mookkta  Jumma  Pat  JVohadabea  t.  Puddolabh  Biut^ 
Bokadoor,  16  S.  D.  A.  37S. 

*  Nt^iaekmdtr  Skaha  v.  Rajnaram  Shaha,  9  W.  R.  G.  £.  SS2 ; 
■M  auU,  Lecture  I,  p.  16. 

»  Saroda  Somtdsret  Dattte  t.  TarinM  Chvm  Chotedhry,  6  W.  R. 
M.  R.  33 ;  Putuk  Couraa  Mmdul  t.  Bhuggolndiy  Dowtia,  6  W.  R. 
U.  R.  47.  See,  however,  Sheo  Nundun  Singh  t.  MutiamiU  Ohm- 
tarn  Kootrtt,  21  W.  R.  C.  R.  144. 
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property'  cap&ble  of  b«ng  separately  nuuu^ML 
Wber«  the  joint  property  of  an  undivided  j<hii( 
fiunily  goremed  by  the  Mitaksbara  law  is  ea- 
joyed  in  its  entirety  by  the  whole  family,  aod 
not  in  sliarea  by  the  members,  one  member 
has  not  such  an  interest  therein  as  is  capable  of 
being  taken  chai^  of^  and  separately  managed, 
nnder  the  provisions  of  Act  XL  of  1858.  The 
proper  remedy  for  those  persona  to  seek  who  are 
interested  in  the  welfare  of  the  minor  and  desire 
to  Becure  to  him  the  full  fruition  of  his  rights 
in  the  family  property,  is  to  procure  for  hitu  a 
present  share  in  that  property  by  applying  to  tbe 
other  members  of  the  family  for  a  dirision,  and  if 
that  application  fails,  to  a  competent  Court  for  the 
same  purpose.* 
A«  xLrf  The  object  of  Act  XL  of  1858  is  not  to  supersede 
the  rights  of  those  entitled,  either  naturally, 
or  by  a  will,  to  the  guardianship  of  an  infivnt's 
person  or  estate,  but  to  place  those  persons  under 
the  control  and  subject  to  the  supervision  of  the 
Civil  Courts. 

In  furtherance  of  this  object,  and  in  order  to 
compel  such  persons  to  place  themselves  under  the 
authority  of  the  Civil  Court,  the  Act  provides*  that 


■  O'oburdkMH  V.  nirwur,  3  Agn  H.  a  [Up-  92. 

■  Shto  Numiun  Singh  i  Mutiamil  GAwwon  KM*r*»,  SI  W.  R. 
C.  It.  113;  ■•i«l  Mu$*awfUitAjMAKootru  f.  Bakoo  Dif^mbwr  A<«^ 
23  W.  R.  G.  K.  -206.  •  iiw.  5. 
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no  person  sliull  be  estiUed  to  institute  or  defend 
any  suit*  connected  with  the  estate  of  which  he 
claims  the  ctmrge,  until  he  shall  have  obttuned 
from  the  Civil  Court  a  certificate  of  administration 
to  the  minor's  property.  This  provision  does  not 
forbid  friends  or  relatives  of  the  minor  otiier  than 
those  claiming  the  charge  of  his  estate,  bringing  or 
defending  suits  on  his  behalf;  hut  in  practice  it 
seems  to  have  been  treated  as  preventing  all  persons 
from  doing  so  without  a  OM'tificate  of  administra- 
tion. Apart  from  the  provisions  of  Act  XL  of  1858 
any  person  can  institute  a  suit  as  next  friend  of  an 
infant,*  and  no  certificate  Is '  required  to  authorise  a 
person  bringing  or  defending  on  behalf  of  an  infant 
a  snit  unconnected  with  the  infant's  estate,*  as  for 
instance  a  suit  for  damages  for  an  injury  to  the 
infant's  person  or  reputation. 

The  role  that  a  person  cannot  institute  or  defend 
a  suit  brought  in  respect  of  the  estate  of  an  infant, 
of  which  he  claim's  charge,  seems  to  have  no  ex- 
ception, and  would  include  all  persons  however  near 


'  This  woolj  include  appeali  (^Shecbarvl  Singh  r.  Lalljee  ChotB- 
Ary,  13  W.  R.  C.  K.  202)  or  mj  pruaeedings  in  the  nstnre  of  »  luit, 
H  tor  iiutance,  proceeding!  to  enforue  an  awmrd  under  the  Civil  Pra- 
cednre  Code.  Vanudtv  Viihim  v,  Nartqatt  JagtamalA,  9  Bom.  H.  C. 
SepL  A.  C.  J.  3S9. 

*  3ea  Uftopbenon  on  Infu]ta,'p.  S64 ;  and  Simpgon  oa  ;littO, 
p.  438. 

'  Sm  remwki  of  Phur,  J.,  in  ShtonMmU»  SiMgk  v.  Mmamut 
Ommim  K6o*rt»,  21  W.  E.  C  K.  143. 
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in  relatioDsliip  to  the  minor,  not  even  the  father,' 
mother,*  grandmother,'  or  other  natural  guardiana'* 
of  the  minor  being  excepted. 
conrt  When  the  property  in  respect  of  which  the  8uit  is 

mIi''^.Mo™  ^^"gl'*^  '8  of  smalt  value,  or  for  any   other  suffi- 
^a'or",."' cient  reason,  any  Court  having  jurisdiction  may 
wuhoITt'   allow  any  relative  of  a  minor  to  institute  or  defend  a 
suit  on  his  behalf,  although  a  certificate  of  adminis- 
tration has  not    been  granted  to  such    relative.' 
Where  the  minor  has  no  relative  able  or  willing  to 
represent    him   in   the   suit,  this   permission  can- 
not be  given  to  any  other  person. 
G.u«i!M      -^"y   Court  having  jurisdiction   with  regard  to 
mi^Ml^"    locality,    value,    &c.,   to   tiy  the  suit  ordioarilj, 
may  grant  to  a  relative  this  permission;^  but  the 
application  for  such   permission  should  be  made 
to  the  Court  in  which  the  suit  is  to  be  brought. 
Such  pei'mission,  however,  may  be  given  either  by  a 


'  Madho  Rao  Apa  t.  Thahoor  Perihad,  8  Agr»  H.  C.  Rep.  127. 
Sitaram  Bhat  v.  Silaram  Oaniih,  6  Bom.  H.  C.  Rep.  250.  MuuL  Etmtn 
T.  Ramnarayan  Ram,  4  B.  L.  R.  App.  71  ;  S.  C.  IS  W.  R.  C.  R.  330. 

*  AfuMamuf  DktinroJ  Kootree  t.  Rojah  Roodur  Pertab  Sing,  3  AgTk 
H.  C.  Rep.  800. 

*  ilutiamut  Rutaee  t.  Miner  Rughober  Dyal,  2  Agn  Q.  C.  Eep. 
278. 

'  Zoratear  Singh  v,  Jawakir  Sing,  3  Agra  H.  C.  Rep.  167.  Tkakoor 
Bodh  Singh  T.  iMcknn  Singk,  3  Agra  H.  C.  Rep.  220.  Lalla  Boodi. 
Kul  V.  Lalla  Goieree  Smkur,  4  W.  B.  C.  E.  71. 

*  Xct  XL  of  1858,  «ec  3. 

'  Muttamul  Taramonee  Chotedrain  y.  Muttamut  RcgbMee  Ckow- 
drain>«,  2  Haj's  Rep.  S75.  Tbis  would  inclurle  k  MofuBsil  Coart  of 
Small  Cftuaes.  Khanta  Bt«(A  y.  Nuad  A<m  Na&,  IS  W.  S.  C.  R.  369. 


DiQitized^yGOOgle 


Lie.    IV.]       BT  CITIL   COUBTS   IS   HOFDSBH^.  153 

lower  or  aa  appellate  Court,'  and  it  may  "be  given 
even  if  there  is  a  properly-appoiated  certificate- 
holder;  ba£  iu  that  case  the  permission  should 
rarely  be  given. 

It  ia  the  duty  of  the  Judge  trying  a  suit,  to 
which  a  minor  is  a  party,  to  see  that  the  minor 
is  properly  represented.  He  should  see  that  the 
person  suing  or  defending  a  suit  on  behalf  of  aa 
infant  is  provided  with  a  certificate  of  adminis- 
tration, or,  -if'  there  be  sufficient  reason,  should 
permit  him  to  act  without  such  certificate.  The ' 
fact  that  the  opposite  party  does  not  raise  or  press 
the  objection  does  not  relieve  the  Judge  from 
this  duty.* 

This  permission,  if  it  is  to  be  given,  should  be 
given  before  the  suit  is  instituted  or  an  appearance 
is  entered  on  behalf  of  the  infant.* 

Though  much  is  left  to  the  discretion  of  the 
Judge  in  determining  whether  he  should  grant  or 
refuse  this  permission,  he  must  exercise  that  dis- 
CFetion  rationally,  and  the  rule  requiring  a  person 


'  nvendiur  Lall  Sah^o  t.  MahartgaK  Sajtndur  Pwtap  Sahae,  1 
W.  B.  260.  Siiatt.  Taramonet  Chowdrain  t.  MiuiL  RajUkhta  Ckoud- 
raiaee,  3  Haj'a  Rep.  S7S. 

'  Zorawar  Smgk  v.  JoKohir  Singh,  3  Agra  H.  C.  Rep.  167.  See 
Skeaburrmt  Sittgk  y.  ZaUjee  CkoKdhrg,  13  W.  E.  G.  R.  202. 

*  In  the  cue  of  Aitkhil  Chunder  r.  Tripoora  Sooudaree,  23  W.  B. 
C.  R.  535,  it  wu  held  that  the  mere  fact  of  the  formal  order  granting 
perminion  not  having  been  drairn  up  waa  not  roffiuient  groond  for 
<tinn'unng  the  suit,  the  infarence  being  that  the  Court,  which  admitted 
the  plaint,  intended  to  grant  the  permiuioa. 

20 
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instituting  or  defending  a  suit  on  behalf  of  an  in- 
fant to  possess  a  certificate  of  administration  must 
not  be  relaxed  without  good  cause.'  As  we  sball 
see  hereafter,*  au  infant  is  only  bound  by  a  decree  or 
Order  in  a  suit  or  proceeding  when  he  is  represented 
bj  a  properly-constituted  guardian,  and  therefore  he 
is  not  bound  by  the  acts  of  a  person  purporting  to 
act  on  his  behalf,  but  who  has  not  complied  with 
the  provisions  of  Act  XL  of  1858. 
AppMi  It  is  a  question  whether  the  order  refusing  or 

gkiB^  or  granting  permission  to  a  person,  not  possessing  a 
perauaum.  certificate  of  administration,  to  institute  or  defend 
a  suit  relating  to  the  infant's  estate  is  appeiJable.' 
Section  28  of  Act  XL  of  1858  provides  that  "  all 
orders  passed  by  the  Civil  Court  or  by  any  subordi- 
nate Court  under  this  Act,  shall  be  open  to  appeal 
under  the  rules  in  force  for  appeals  in  miscellaneous 
cases  from  the  orders  of  such  Court  and  the  subordi- 
nate Courts."  The  only  orders  which  a  subordinate 
Court,  as  distinguished  from  *'  the  Civil  Court,"  or 
principal  Courtof  original  jurisdiction  in  the  district,* 
can  pass  under  the  Act,  are  orders  giving  or  refusing 
permission  to  bring  a  suit  on  behalf  of  a  minor 


■  Rakhaldott  Mookeijet  t.  Ptary  Mokun  MiUtr,  2  Sev.  Bep.  191. 
For  an  ioatance  of  mfficieni  caiu«,  see  Sreetawtt  Koondoo  v.  SJiarods 
Soonduret  Douee,  8  W.  K.  0.  R.  197.  ■  See  Lecture  Xlt. 

>  Urtenaih  Kooudoo  w.  Suree  Narain  Muddack,  7  W.  K  C.  R.  399. 
Bahoo  DhooitdA  Bahadoor  Singh  t.  Baltoo  Priag  Singh,  17  W.  R, 
C.  R.  314.  *  See  Act  XL  of  18SB,  aec.  iS. 
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without  a  certificate ; '  therefore,  apparently,  section 
28  contemplates  an  appeal  from  such  orders. 

The  High  Court  vill  not,  in  a  special  appeal, 
interfere  with  the  permission  granted  by  the  lower 
Court.*  If  an  appeal  does  lie,  it  must  he  of  the 
nature  of  a  miscellaneous  appeal.' 

Where  a  suit,  which  has  heen  commenced  on  behalf 
of  a  minor  bj  a  person  who  has  obtained  neither  a 
certificate  nor  the  requisite  permission,  is  still  pro- 
ceedii^  when  the  minor  attuns  bis  majority,  the 
minor  may  continue  the  suit  on  his  own  behalf.* 

Every  peraon  who  claims  a  right  to  have  charge  ^ 
of  property  in  trust  for  a  minor  under  a  will  or  ^^ 
deed,  or  by  reason  of  nearness  of  kin  or  otherwise,  *" 
may  apply  to  the  Civil  Court  for  a  certificate  of  ad- 
ministration to  the  estate  of  the  minor,*  and  any 
relative  or  friend  of  a  minor  in  respect  of  whose 
property  such  certificate  has  not  been  granted,  or 
if  the  property  consist  in  whole  or  in  part  of  land  or 
any  interest  in  land,   the  Collector  of  the  district 
may  apply  to  the  Civil  Court  to  appoint  a  fit  person 

'  Sec.  6  givea  the  tubordiDate  Court*  power  to  make  certain  enqiiiriei ; 
but  Uiej  could  make  no  orders  tliereou  until  the  puMiag  of  Act  TI  o€ 
1871,  leo.  27  of  which  gives  to  the  High  Court  power  to  authorize  a 
Diatrict  Judge  to  transfer  proceedings  under  Act  XL  of  1B5S  to  A 
Sobordiuate  Judge  or  Uunsifin  hin  diitrict. 

■  Habadufip  Chandra  Sirear  v.  Salinalh  Pal,  8  B.  L.   B.  App.  130. 

'  Act  XL  of  1898,  «ec.  28. 

*  MadAnb  Cluadtr  Ckowdhiy  t.  BMaimrea  Debia,  12  W.  R. 
C.  R.  103. 

*  Act  XL  at  liSS,  BBC.  3. 


DiQitized^yGOOgle 


1S6  APFOINTSEITT  OP  OUABDIARS  [lIJC.    IT. 

to  take  chai^  of  the  property  and  person  of  such 

minor.' 
o.°u*'^-       Section  5  of  Act  XL  of  1868  provides  Uiat,  "if 
to'b^'I^"  the  property  be  situate  in  more  than  one  diatriot, 
^ty%^iulthe  application  for  a  certificate  mast  be  made  to  the 
thin  one   Civil  Court  of  the  district  in  which  the  minor  has 

disuici. 

his  residence."  By  "residence"  is  not  meant  any 
house  in  which  the  minor  may  be  temporarily  dwel- 
ling at  or  about  the  time  of  the  application  ;*  but  it 
refers  to  his  usual  dwelling-house  which  would, 
ordinarily,  be  hia  paternal  family  house,  in  which 
his  family  reside."  If  the  minor  has  abandoned 
the  family  house  without  any  intention  of  returning 
thereto,  it  cannot  be  bis  "residence"  witliin  the 
meaning  of  the  Act  The  minor  may,  however,  have 
two  residences,  and  be  living  sometimes  at  one  and 
sometimes  at  the  other.  In  that  case,  during  his 
temporary  absence,  each  house,  though  empty,  if 
there  be  an  animus  revertendi,  will  still  be  the  resi- 
dence of  the  minor ;  and  the  application  can  be  made 
to  the  Court  of  the  district  in  which  either  of  these 
residences  are  situate;  but  it  is  more  convenient 
and  proper  that  the  application  should  be  made 
to  the   Court  of  the  district   in  which   is  situate 


■  Act  XL  of  1858,  iec.  4. 

*  See  Sheikh  Mahommed  Houem  v.  Akbur  Honein,  17  W.  B. 
C.  E.  273. 

'  See  Storj'B  Conflict  of  I.awB,  6th  edn.,  g  4S.  R.  v.  Tke  Duke  of 
Sichmmd,  6  Term.  £ep.  S6l  ;   Whilhont  t.  Thomat,  7  U.iiQ.S. 
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ftiat  one  of  tlieae  residences  wliicli  the  minor  is 
actually  himself  ioliabiting  at  the  time  of  the  appli- 
cation, as  it  will  be  then  easier  for  the  Court  to 
exercise  its  duties  in  appointiDg  a  guardian  to  the 
minor's  person.  , 

An  application  for  a  certificate  of  administration  Tims  wiui- 
can  be  made  at  any  time  up  to  the  time  when  the  ^j'™*^*" 
iafant  attains  tlie  age  of  majority,'  and  no  lapse  """^ 
of  time  can  of  itself  he  any  objection  to  the  grant- 
ing of  a  certificate,*  as,  if  it  were  so,  the  infant's 
property  might  suffer  through  tlie  negligence  of 
those  whose  duty  it  would  be  to  protect  it. 

The   application  for  a  certificate  should   refer '"''7''"*."'* 

■  '^  sppliCTlion 

merely  to  the  property  to  which  the  minor  is  Jer?'^ "' 
entitled,  or  of  which  the  applicant  claims  charge,  and 
it  has  nothing  to  do  with  the  estate  of  any  deceased 
person  through  whom  the  minor  succeeds  to  any 
property,'  as  a  certificate  under  Act  XL  of  1858 
is  entirely  distinct  from  a  certificate  to  collect  the 
debts  of  such  deceased  person.* 

A  certificate  under  Act  XL  of   1858  is  purely 
an  authority  for  the  administration  of  the  property 


■  See  Act  XL  of  18S8,  lec.  26,  ante,  p.'  147. 

'  See  Paroma  Soonderee  Donee  t.  Tara  Soonderee  Douee,  9 
W.  B.  C.  R.  343 ;  aliUr  per  Ainalie  J.,  in  Sheikh  MaAomtd  Hotiem  v. 
Aibur  Hattein,  IT  W.  K.  C.  R.  27fi. 

'  Eooiuttihamvtee  Dabee  t.  Ckunderkant  Moohetjet,  33  W,  R. 
C.  R.  346.  See  bUo  Rigetmrtt  Debi  v.  Jt^mdrovath  lios,  23  W.  B. 
C.  R.  278. 

*  Raenmaiua  Begvm  y.  Ranee  SJttgoomiua,  10  W.  R.  C.  B.  462. 
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of  the  minor.'      It  gives  a  right  to  collect  the  dehU 

due  to  the  minor's  estate;  but  where  the  debt  is 

one  owiag  to  the  estate  of  the  deceased  person, 

through  whom  the  minor  has  obtained  the  property, 

paymenj;  of  the  debt  cannot  be  enforced  without  a 

certiBcate  under  Act  XXVII  of  I860.' 

tlSiE!!'^^     -^  applications  for  the  grant  or  withdrawal  of  a 

ISM  lo  be  certificate,  or  for  any  other  purpose  under  Act  XL 

princiiwi    of  1858,  must  be  made  to  the  principal  Court  of 

Court  of  '       _   _  ...  .     . 

diiuict.     ordinary  original  civil  jurisdiction  in  the  district;' 

hut  the  High  Court  may,    from  time  to  time,  by 

order,  authorize  any  District  Judge  to  transfer  to  a 

Subordinate  Judge  or  Munsif  under  the  control  of 

.  such  District  Judge,  any  proceedings  or  class  of 

proceedings  under  Act  XL  of  1858.* 

pnxMdnre       Qd  eu  application  being  made  for  a  certificate  of 

iwn being  administration  under  Act  XL  of  1858,  the  Courtis 

required,  by  section  6  of  that  Act,  to  issue  notice  of 

the  application,  and  to  fix  a  day  for  hearing  the 

same.    On  the  day  so  fixed,  or  as  soon  after  as  may 

be  convenient,   the  Court  must  enquire  summarily 

into  the  circumstances,  and  pass  orders  in  the  case. 

■  Nobin  Chauder  Skaha  t.  Rajaarain  Shaha,  9  W.  R.  <>'.  U.  SS2. 
*         ■  Ratnomitta  Begmn  t.  liimee  Kktgoomuiia,   10   W>  B.  C.  B.  46S. 
See  po*i,  p.  1 7S. 

*  Seeanic,  p.  148.  Act  XL  of  IBA8  gives  the  power  of  ■ppointing  and 
ranOTing  guardians  ind  certi&cate-liolden  and  of  oUierwiae  proriding 
for  the  csrfl  %oA  personi  of  minora  to  tbe  "  Civil  Court"  which,  b;  tec 
39  of  the  Act,  is  interpreted  to  mean  the  principal  Court  of  original 
jurisdiction  in  the  district. 

•  Act  VI  of  1871,  aeo.  97. 
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This  procedure  must  be  etrictly  followed :  and  no 
manager  can  be  appointed,  nor  can  any  manager 
vho  has  been  appointed  make  over  bis  trust  to 
another,  ivUbout  the  proper  notices  having  been 
given  and  a  day  for  the  hearing  having  been  fixed.* 
But  the  Act  does  not  say  in  what  way  the  notices 
are  to  be  issued,  or  upon  whom  they  are  to  be  served ; 
and  there  is  no  provision  as  to  what  class  of  persons 
may  appear  at  the  hearing  and  oppose  the  applica- 
tion. 
The  English  rule  of  practice  is,  .that  a  summons  I'o  *'<■'>» 

°   _  ^  _    '  notice  10  ba 

for  the  appointment  of  a  guardian  must  be  served  «*™°- 
upon  the  persons  who  are  within  the  same  degree 
of  relationship  to  the  infant  as  the  proposed  guar- 
dian; and  where  tbe  mother  is  proposed  as  a  guar- 
dian, the  uncles  and  aunts  on  the  father's  and  mother's 
sides  are  required  to  be  served.'  Act  XL  of  1858 
apparently  leaves  it  to  the  discretion  of  the  Court 
to  determine  upon  whom  notice  of  the  application 
for  a  certificate  of  administration  is  to  be  served ; 
hut  it  is  evident  that  notice  should  be  given  to  all 
parties  interested  in  the  application ;  and  these  would 
include  tbe  natural  guardians  of  the  infant  and  his 
estate,  thd  person  in  whose  custody  and  under 
whose  care  the  infant  is  at  tbe  time  of  the  making  who  n»y 
of  the  application,  and  the  other  near  relations  of  the  the  *ppu- 

'  XmiI.  Juggodtmba  Kotr   v.   Idutit.  Mircha  Koer,  IT  W.    R. 
C.  S.  269. 
■  Darnell's  Chancery  Fraotice,  Sth  edition,  1195. 
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iDfant.  It  has  been  heM  by  a  Division  Bench  of 
tbe  High  Court'  that  only  persons  themselTes  claim- 
ing to  be  appointed  guardians  have  any  locits  standi 
to  oppose  an  application  for  a  certificate ;"  but  it  is 
clearly  the  right,  if  not  the  duty,  of  all  those  in- 
terested in  the  infant's  welfare  to  see  that  a  proper 
person  be  appointed  to  administer  his  propei-ty. 
An  outsider,  as  for  instance  a  creditor  of  the 
estate,  has  no  right  to  appear.* 

An  application  for  a  certificate   cannot  be  made 
the  means  of  contesting  the  minor's  rigbt  to  pro- 
perty, nor  is  a  person  to  bo  peimitted  to  appear 
solely  for  that  purpose.' 
AppiiMiit,      If  it  appears  that  any  person,*  claiming  a  right  to 
"•■"B*      hare  charge  of  the  property  of  a  minor,  is  entitled 
or  wui,      j(j  Qxyeh  right  by  virtue  of  a  will  or  deed,  and  is 
willing  to  undertake    the   trust,   the   Court  must 
grant  a  certificate  of  administration  to  such  per* 
son.'    The  Court  has  no  power  to  refuse  a  certi- 
ficate to  an  applicant  who  proves  his  right  to  have 

'  E.  Jncksiin  ttnd  Onoocool  Ghunder  Mookeijee,  JJ. 
»  Kiitokiiktrre  Roy  v.  Uiur  Chnnder  Rog,  IS  W.  R.  C.  R.   166.    Sm 
Jaeltooit  Bibee  t.  T.  M.  OibboK,  12  W.  R.  C.  B.  101. 
'  MtUoon  Bibet  v.  T.  M.  Gibbon,  12  W.  R.  C.  R.  101. 

*  Puroma  Sooadare*  Douee  y.  Tara  Soonduret  Douee,  9  W.  B. 
0.  R.  343. 

*  Tbia  does  not  indade  the  Court  of  Wardi  or  a  Collector,  &1tfaoii^ 
named  in  the  will  or  deed,  14  W.R.  C.R.I  14.  See  Rowihutt  Jelum 
V.  Colieetor  of  Panuak,  14  W.  R.  0.  R.  295  ;  Nortndro  BhrnOaehaJM 
y.  The  ColUelor  of  ByMhahgt,  14  W.  B.  C.  R.  il3iaadmJe,  Lec- 
ture III. 

*  Act  XL  of  IBSi,  tec  7. 
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charge  of  the  property  by  a  geniiitte  will  or  deed  of 
the  person,  throagh  whom  the  minor  has  obtained 
the  property,  and  it  must  prefer  such  person  even  to 
the  natural  guardians  of  the  infant.'  If  he  proves 
his  title  under  the  deed  or  will,  the  applicant  is 
entitled  as  of  right  to  a  certificate,  whether  he  be 
or  be  not  a  proper  person  to  be  permitted  to  mani^ 
the  infant's  property. 

Act  XL  of  1858  leaves  it  doubtful*  whether  a^**^^ 
person  claiming  by  virtue  of  a  will  or  deed  a^^Si* 
certificate  of  administration  to  the  property  of  a 
minor,  who  is  a  benefidary  under  such  will  or 
deed,  is  entitled  to  the  charge  of  any  property  ac- 
quired by  the  tuioor  otherwise  than  under  such 
will  or  deed.'  The  Act  does  not  expressly  empower 
the  Civil  Court  to  limit  the  extent  of  the  certifi- 
cate-holder's authority  over  the  property  of  the 
minor;  but  it  must  be  remembered  that  Act  XL 
of  1858  only  confirms  the  rights  of  those  who  claim 
to  manage  an  infant's  property  by  reason  of  a  valid 
appointment  by  a  will  or  deed,*  and  it  does  not 
in  reality  extend  the  powers  which  such  managers 
possess  apart  from  Act  XL  of  1858.    Apart  from 


'  PMTvma  SwmdMree  Dotite  t.  Tura  Sooadnree  Dotut,  9  W.  R. 
C.  R.  343.  See  •Iso  Roodar  Chimdtr  Rag  v.  BkoobvtMohn*  Aeharjee, 
16  S.  D.  A.  R«p.  8M  \  and  Bhoobtiti.  Mokinta  ffabtt  t.  PxmuKhMnder 
Baurjee.  17  W.  R.  C  R.  99.  *  See  lecs.  3  &  7. 

*  Bee  Mkrkbj'a  Indiu  l<ft«,  p.  78. 

*  Boodv  Chmder  Rot/  t.  Boobimmohm  Aeharjet,  16  S.  D.  A.  350. 

21 
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the  provisions  of  Act  XL  of  1858,  any  donor  by 
will  or  deed  of  property  to  a  minor  may  appoint 
a  manager  of  such  property  during  the  minority 
of  the  donee;  but  he  cannot  impose  any  conditions 
or  restrictions  upon  the  mwi^;ement  of  property 
which  the  infant  may  have  acqmred  otherwise  than 
by  such  will  or  deed. 

It  has  been  held  by  the  High  Gouit  that  a  certi- 
ficate of  administration  to  the  property  of  a  minor, 
granted  under  Act  XL  of  1858,  must  not  specify  the 
property  in  respect  of  which  it  is  granted,'  and 
that  where  a  manager  is  appointed  under  that  Act, 
the  Civil  Court  has  no  authority  to  restrict  or  limit 
hy  description  or  otherwise  the  nature  or  extent  of 
the  minor's  property.*  In  a  proceeding  under  Act 
XL  of  1858  the  Court  would  have  no  power  to 
make  any  binding  declaration  as  to  the  amount  or 
description  of  the  minor's  property  ;  hut  there  is 
nothing  in  the  Act  requiring  the  Court,  when  it 
grants  a  certificate  of  administration,  to  make  that 
certificate  applicable  to  the  whole  of  the  minor's 
property.  It  may  occur  that  an  infant  has  some 
property  of  which  a  person  may  claim  to  have 
charge  by  virtue  of  a  will  or  deed,  and  also 
I  other  property,  the  charge  of  which  sueh 


>  Feda  Hottm  v.  Ratut  Kkajooruiiuta,9W.  R.  C.  R.  439. 

'  Ptr  L.  8.  Jackson,  J,  in  fikeo  Prommto  Chobey  t.  Oopal  SW», 
13  W.  R.  C.  B.  fi2S ;  and  CoUtclor  of  Tirhoot  v.  Rigcoomar  D» 
SndMtt  Smg^  10  W.  B.  C.  R.  218. 
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person  cannot  and  does  not  claim.  The  Act  does 
not  surely  compel  the  person  claiming  charge  of  a 
portion  of  the  property  of  the  minor  to  assume 
charge  of  the  remainder.  If  this  were  the  case,  it 
might  bo  possible  for  a  stranger,  by  giving  or  devis- 
ing property,  however  smalt,  to  an  in&nt,  and  at 
the  same  time  appointing  a  person  to  manage  such 
property  during  tlie  minority  of  the  infant,  to  give 
to  such  a  manager  an  absolute  right  to  the  control 
of  any  other  portions  of  the  infant's  property, 
however  they  might  have  been  acquired.  It  might 
also  be  argued  that  the  principle  of  law  and  logic, 
that  the  greater  power  includes  the  less,'  is  appli- 
cable to  the  construction  of  Act  XL  of  1858; 
and  that,  therefore,  it  is  competent  for  the  Civil 
Court  to  grant  a  certificate  to  administer  any  por- 
tion of  the  infant's  property.  Such  grant  would, 
however,  have  no  effect  upon  the  rights  of  persons 
claiming  such  property  adversely  to  the  infant. 

It  has  been  held  that  more  than  one  certificate  of 
administration  cannot  be  granted  in  respect  of  the 
same  property;^  but  where  there  are  several  minors 
jointly  interested  in  the  same  property,  there  is 
nothing  to  prevent  a  separate  certificate  being 
granted  in  respect  of  the  interest  of  each  minor.  ^ 
The  Act  does  not  prohibit  the  grant  of  a  joint  certi- 

■  See  Broom's  Legal  Msximg,  pp.  174  to  177. 

•  S.  M.  Sham  Manna  v,  Ramdyal  Gookoo,  1  W.  R.  M.  A.  3. 

'  Roathm  Jehm  t.  Tit  Collector  of  Fumeah,  14  W.  B.  T.  R.  293. 
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ficate  of  administration  to  more  than  one  person,' 
and  this  course  would,  apparently,  have  to  be  adopted 
where  two  persons  are  jointlj  entitled  under  a  will 
or  deed  to  the  management  of  the  minor's  property.' 

cortoien-  In  all  enquiries  held  by  the  Civil  Court  under  Act 
XL  of  1858,  the  Court  may  make  such  order  as  to 
the  payment  of  costs  by  the  person  on  whose  appli- 
cation the  enquiry  was  made,  or  out  of  the  estate  of 
the  minor  or  otherwise  as  it  may  think  proper.* 

wbttB  DO      If  there  be  no  persou  entitled  to  hare  charge  of 

•Pftlimnt,  '         ^  ^  ° 

m^w  to  tjig  property  of  the  minor  by  virtue  of  a  will  or  deed, 
M^''*^or  if  such  person  is  unwilling  to  undertake  the 
trust,  the  Court  may  grant  a  certificate  to  any  near 
relative  of  the  minor  who  is  willing  and  fit  to  be 
entrusted  with  the  charge  of  the  minor's  property.* 
The  Court  may  call  upon  the  Collector  or  Magis- 
trate to  report  on  the  character  and  qualification  of 
any  relative  or  friend  of  the  minor  who  may  be 
dedrous  or  willing  to  be  entrusted  with  the  chaise 
of  his  property  or  person;'  but  the  Court  itself,' 
before  granting  the  certificate,  must  satisfy  itself 
as  to  the  applicant's  fitness.''     The  Court  is  bound 


<  See  NUiatinte  Dthte  v.  The  CoUeelor  of  &«  Zi-Pergwtnaii, 
39  W.  R.  0.  S.  930. 

*  See  RtQutvrtt  Dthia  y.  Jt^tadrmtaik  Dey,  23  W.  B.  C.  B.  S78. 

■  Act  XL  of  18SS,  sec.  13.  '  Act  XL  of  1838,  aec.  7. 

■  Act  XL  of  18S8,  »eo.  8. 

*  Sgtd  Hydtr  Btza  v.  The  Collector  of  Fanuah,  32  W.  B.  C.  S. 
490. 

*  Batn^iai  Googe  v.  Amriilaa  Khapmroo,  9  W.  B.  0.  B.  SSS. 
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to  found  its  decision  upon  legal  evidence,  and  after 
giving  all  parties  concerned  feir  and  reasonable 
opportunity  of  adducing  before  it  such  relevant 
evidence  as  they  may  think  necessary  and  proper. 
It  cannot  adjudicate  merely  on  the  Ciollector's 
report.' 

Though  tiie  Act^  requires  the  Court  to  grant 
certificates  of  administration  to  near  relatives  in 
preference  to  all  other  persons,  except  those  entitled 
under  a  will  or  deed,  it  does  not  state  the  degree 
of  relatJMiship  to  the  minor  within  which  persons 
are  to  be  classed  as  '*  near  relatives."  It  is 
impossible  to  conjecture  what  relatives  are  intended 
to  be  included  in  this  term. 

The  Court  muse  look  as  much  to  the  fitness  of  a 
relative  as  to  his  propinquity,  and  when  two  rela- 
tives claim  the  right  to  administer  the  property  of  a 
minor,  the  Court  is  at  liberty  to  disregard  the  latter 
qualification,  and  look  to  the  former  only.'  In  foct, 
in  every  case,  fitness  should  be  preferred  to  mere 
nearness  of  relationship  ;*  but  it  is  not  the  policy  of 
Act  XL  of  1858  to  prevent  persons  from  performing 
their  natural  duties  by  the  younger  members  of 


'  SgedBi/dtrltnaw.  The  ColUelor  of  ParmeiA,  S2  W.  R.  G.  R. 
im.  *  Sec.  7. 

*  Aima  Bibet  t.  Astern  Sanag,  9  W.  R.  C.  R.  334;  and  KAoodm- 
■MM  Dottet  T.  Koglat  Chmder  Ohote,  4  W.  R.  M.  A.  23. 

*  Ama»  Klua,  t.  Muttt.  Boteena    KbalooH,  9  W.  R.  G.  R.  6t6  i 
■ad  Fi^goo  Dagt  v.  Onwi  Dage,  4  W.  R.  U  A.  3. 
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their  family  wbo  may  be  deprived  of  their  natural 
parents.' 
ort^fic>te      If  there  be  a  near  relative  fit  to  be  appointed 
*^™'  y  manager,  and  there  be  no  person  with  a  preferential 
^  claim,  tbe  Court  must  grant  the  certificate  to  him.* 

No  definite  rules  can  be  laid  down  as  to  what  coQ' 
stitutes  fitness  for  a  certificate.  Each  case  must  be 
governed  bj  its  own  circumstances,  and  much  is  left 
to  the  discretion  of  the  Judge ;  but  the  Judge  can- 
not, on  bare  suspicion,  assume  that  a  relative  proposed 
as  manager  will  defraud  a  minor,'  and  the  mere 
fact  of  a  near  relative  being  a  purdahnasheen  does 
not  disentitle  her  to  a  cerUficate.* 

In  every  case,  in  granting  a  certificate,  the  Court 
must  consider  the  well-being  of  the  infant's  estate  ; 
and  in  appointing  a  guardian  of  his  person,  must  look 
to  the  moral,  bodily,  and  intellectual  welfare  of  the 
infant.  In  one  case"  where  two  near  relatives  were 
fighting  to  get  hold  of  the  property,  and  the  pro- 
bability was  that  the  minor  would  Buffer  if  the 
property  remuned  in  the  hands  of  either,  the  Court 


■  Xahomtd  Salth  T.  The  Oanemmeitt,  W  R.  1864  M.  R.  36. 

■  JVuMMtK  Ktirti^ool  Kootr  t.  The  CoOeelor  of  Shahabad,  20  W. 
K.  C.  R.  432. 

>  Mahomed  Sakhy.  The  Oowmmmi;  W.  R.  1864  M.  R.S6;  and 
Me  iirt.  Ame  Kohmai,  16  a  D.  A.  369. 

'  JfaMmHKl  Kunppool  Kooer  v.  The  ColUetor  of  SkakaUut,  20 
W.  B.  C.  R.  432. 

*  Mtt—amut  Juggodaatba  Koer  v.  ifuiiamut  ItireKa  Koer,  17  W, 
B.  C.  R.  369. 
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was  held  to  be  right  in  declaring  that  neither  was  a 
fit  person. 

Such  causes  as  disqualify  a  natural  gnardiaa 
from  exercising  his  trust,'  would  disentitle  him  to  a 
certificate  or  to  an  appointment  as  guardian  by 
the  Civil  Court. 

In  determining  the  near  relative  to  whom  a  cer- 
tificate  of  administration  is  to  be  granted,  Act  XL 
of  1858  does  not  consider  the  personal  law  of  the 
applicant  with  respect  to  bis  right  of  guardianship 
of  the  infant's  person  or  estate.  It  authorises  the 
Civil  Courts  to  select  a  guardian  without  reference 
to  the  law  of  the  parties ;  but  it  does  not,  however, 
prevent  the  selection  of  the  guardian  indicated  by 
such  law,  if  he  be  a  fit  person.* 

Such  law  can  be  no  guide,*  though  it  may  be 
some  assistance  to  the  Civil  Courts  in  adjudicating 
on  the  right  to  a  certificate  of  administration. 

The  Court  may  (unless  a  guardian    bos  been  ^^"*{ 
appointed  by  the  father)  appoint  the  person  to  whom  £1^™ ' 
a  certificate  of  administration  has  been  granted,  or  '""°* 
-any  relative  or  friend  of  the  minor,  to  be  guardian 
of  his  person  ;*  but  the  Court  has  no  power  to  ap- 
point a  guardian  of  the  person  of  a  female  whose 
husband  is  not  a  minor,  or  of  any  minor  whose 


'  See  mte,  Leotnra  II,  Md  pott,  Lectoraa  V  and  TL 

*  Mohmuddg  Btgnm  v.  iVaut  Otmdutomiua,  13  W.  I 
'  Ahfua  Bebae  t.  Azttm  Sanag,  S  W.  B.  U,  £,  331 

*  Act  XL  of  1858,  leo.  7. 
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father  is  liTing'  and  is  not  a  minor,  and  the  Court 
eaanot  appoint  any  person  other  than  a  female  as  the 
guardian  of  the  person  of  a  female.  If  a  guardian 
of  the  person  of  a  minor  be  appointed  during  the 
minority  of  the  father  or  husband  of  the  minor,  the 
guardianship  ceases  as  soon  as  the  father  or  husband 
(as  the  case  may  be)  attains  the  age  of  majority.* 

Where  a  guardian  is  appointed  under  the  above 
powers  given  to  the  Civil  Courts,  no  provision  seems 
to  be  made  for  the  payment  to  him  of  any  allow- 
ance in  respect  of  the  maintenance  and  educatioo 
of  the  miaor.  He  is  not,  as  in  the  case  of  a  guar- 
dian appointed  by  the  Court  of  Wards*  or  under 
the  other  provisions  of  Act  XL  of  1858,  entitled  to 
any  remuneration,  and  he,  as  well  as  the  person  to 
whom  the  certificate  of  administration  is  granted, 
mnst  discharge  the  trust  gratuitously. 

As  we  have  seen*  no  appointment  of  guardian 
can  be  made  by  the  Civil  Court  where  a  guardian 
has  been  appointed  by  the  father;  but  the  Act  is 
silent  as  to  how  such  appointment  may  be  made  by 
the  father,  whether  it  should  be  by  will  or  deed,  or 
whether  a  verbal  appointment  is  8u£Gcient.* 

■  This  odIj  applies  to  the  appointment  of  a  guardian  of  the  persoa 
of  the  minor ;  Muttataul  Etioari  r.  Samaarayai  Sam,  4  B.  L,  K.  App. 
71 ;  S.  C.  18  W.  R.  C.  E.  230. 

■  Act  XL  of  1858,  *ec.37. 

■  See  Act  IT  (B.  C.)  of  1870,  sec.  SB  ;  ante,  Lectare  III. 
'  Ante,  p.  167.    Act  XL  of  18S8,  sec.  7. 

'  See  ante,  Lecture  II,  with  reap«ot  to  the  teslameDtarj  appointment 
of  guardiam. 
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If  no  title  to  a  certificate  be  established  to  tbe  ^jj^^. 
satisfactioD  of  the  Court  bj  a  person    claiming   un- ^g^';^*, ' 
der  a  will  or  deed,  and^  if  tbe  Court  be  satisfied ikhHi. 
npon  safficieat  and  legal  evideoce   that  there  is  no 
near  relative  willing  and  fit  to  be  entrusted  with  thd 
charge  of  the  property  of  the  minor,  and  if  the  Court 
shall  think  it  to  be  necessary  for  the  interest  of  the 
mioor  that  proTision  should  be  made  by  the  Court 
for  the  chaise  of  his  property  and  person,  a  dif- 
ferent procedure,  depending  upon  the  nature  of  the 
minor's  estate,  must  be  followed. 

If  the  estate  of  the  mioor  consist  of  moveable  pro-  whm 
perty  or  of  bouses,  gardens,  and  the  like,  tbe  Court  '^^ "' , 
may  grant  n  certificate  of  admiaistmtion  to  thef^*^^ 
minor's  estate  to  tbe  Public  Curator  appointed  under  '  *" 
Section  19  of  Act  XIX  of  1841.     If  there  be  no 
Public  Curator  for  the  district,  the  Court  may  grant 
a  certificate  of  administration  to  any  fit  person  whom 
it  may  appoint  for  tbe  purpose.' 

When  the  Court  grants  a  certificate  of  adminis> 
tration,  it  must  at  tbe  same  time  appoint  a  guardian 
to  take  charge  of  the  person  aud  maintenance  of  the 
miaor.  The  person  to  whom  a  certificate  of  admi* 
niatration  has  been  granted,  may,  unless  be  be  the 
Public  Curator,  be  appointed  guardian.* 


'  Both  those  events  moit  luippeD  b«(bre  farther  proeeeilinga  can  be 
takm.  Sgvd  Hsdar  Reta  r.  CoUtelor  of  Punuah,  22  W.  R.  0.  K.  490. 
l}eepMi,p.  ITS,  note  1. 

'  AetXLof  lass,  aeclO.  '  Act  XL  of  18A8,  ■eel). 
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'  If  <tbe'  person,  appointed  under  this  proViEdoii  to  be 
^i^  guardiaiD,  be  unmlling  to  discharge  the  trust  gratni? 
tously,  tlia  Court  may  asaiga  liim  such  allowance, 
to  h&  paid  out  of  the  estate  of  the  minor,  as  under 
tke  circumstauces  of  the  case  it  may  tliiok  soit- 
able.' 
HaiDta.        The  Court  may  also  fix  such  allowance,  as  it  may 

Dane*  o(  _ 

miooi-      think  proper,  for  the  maintenance  of  the  minor;  and 
such  allowance  and  the  allowance  of  the  guardian 
(if  any)  shall  be  paid  to  the  guardian  by  the  Publia 
Curator  or  other  peraon  to  whom,  in  default  of  such 
Public  Curator,  a  certificate  of  administration  has 
been  granted.' 
Aiiowanet      The  Public   Cumtor,   or  other  admioisbrator  to 
i^      whom  in  consequence  of  there  being  no  Public  Cu' 
rotor  a  certificate  has  been  granted,  is  entitled  to 
receive  a  commission  not  exceeding  fire  per  centam 
on  the  sums  reoeiyed  and  disbursed  by  him,  or  such 
other  allowance,     to  be    paid  out  of  the   minor's 
estate,  as  the  Civil  Court  may  think  fit.* 
Dtapoiai  oi     After  deducting  what  may  be  required  for  the  cur> 
'^tifl'^ur  ^^''  cxp^QSos  of  the  minor  or  of  the  estate,  includ* 
hoidM.      jQg  jiiQ  guardian's  allowance,  and  his  own  commis- 
sion or  allowance,   the   Public  Curator  or  otber  ad* 
ministrator  so  appointed  must  pay  the  balance  of  all 
sums  received  by  him  on  account  of  the  estate  into 

'  >ct  XL  of  ISfiS,  we.  II.  ■  Act  XL  of  1838,  mo.  34. 


zed.yGOOgle 


LKO.   XV.]      BT  OtTII.  OOTIRT8  IV  HOVOSSIL.  171 

the  public  treasury,  and  such  balance  may  be 
invested  from  Ume  to  time  in  the  public  securities,' 
whicli  would  probably  include  only  Goremment 
loans. 

Witbin  six  months  from  the  date  of  the   certi-  iDvoitorr 
ficate,  the  Public  Cumtor,  or  other  administrator  to  b^^sios 

'  '  to  miDor, 

whom  a  certi&cate  may  be  granted  itt  default  of  a  ^j!^u. 
Public  Curator,  must  deliver  in  Court  an   inventory 
of  any  immoveable  property  belonging  to  the  minor, 
and  of  all  such  sums  of  money,  goods,  effects,   and 
things  as  he  may  have  received  on  account  of  the 
estate,  together  with  a  statement  of  all  debts  due  by 
or  to  the  same.    He  must  idso  furnish  annually,  AMoant*. 
within  three  months  from  the  close  of  the  year  of 
the  era  current  in  the  district,  an  account  of  the  pro- 
perly in  his  chaise,  exhibiting  the  amounts  received 
and  disbursed  on  account  of  the  estate,   and  the 
balance  in  hand.' 
If  any  relative  or  friend  of  a  minor,   or    any  fowmM 

^  ^  "^   CoiirtlA 

public   officer,  by  petition  to  the  Court,  impugns  >°4<>in 
the  accuracy  of  such  inventory  and  statement  or  of  |^  ^^ 
any  annual  account,  the  Court  may  summon  the " 
Curator  or  administrator,  and  enquire  summarily  into 
the  matter,  and  make  such  order  thereon  as  it  shall 
think   proper,  or  the   Court,  at  its  discretion,  may 
>efer  snch  petition  to  any,  subordinate  Gourt'    The 


•Act  XL  of  IMI,NO.  16. 
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ngbt  of.  a  next  friend  of  the  minor  to  obtain  h^ 
means  of  the  CiTil  Court  a  summary  account  of 
the  dealings  of  the  admihistrator  is  confined  to  the 
case  of  the  Public  Curator  or  other  person  appointed 
under  the  provisions  of  Section  10  of  Act  XL  of  1858. 
Where  a  person  claiming  under  a  will  or  deed,  or  a 
near  relative  of  the  minor,  has  received  a  certificate 
of  administration,  a  summar/  account  cannot  be 
required  from  him.  In  such  case,  the  only  remedy 
of  a  relative  or  friend  of  the  minor  is  by  a  regular 
suit,'  and  there  is  no  obligation  upon  such  certi- 
ficate-holder to  file  in  Court,  periodical,  or  any, 
accounts  of  monies  realized  and  disbursed  by  him 
on  account  of  the  minor.* 

Section  19  of  Act  XL  of  1858  provides  that  it 
shall  be  lawful  for  any  relative  or  friend  of  a  minor, 
at  any  time  during  the  continuance  of  his  minority^ 
to  sue  for  an  account  from  any  manager  appointed 
under  that  Act,  or  Arom  any  person  to  whom  a  cer- 
tificate shall  have  been  granted  under  the  provisions 
of  that  Act,  or  from  any  such  manager  or  persoa 
after  his  removal  from  office  or  trust,  or  from  his 
personal  representative  in  case  of  his  death,  ia 
respect  of  any  estate  then,  or  formerly,  under  his 
eare  or  management,  or  of  any  sums  of  money  or 
other  property  received  by  him  on  account  of  such 

-   •  Ram  Dyal  Oooye  t.  Amril  Loll  Khamvoo,  9  W.  B.  C.  R.  &6&. 

■  Muttamtt  SookoUs  KoofMtr,  6  W.  R.  M.  R.  53  j  Vallabkdig 
JBiruekand  1.  Gokaidtu  Tajora»,  3  Bom.  U.  C.  Rep  JL.  C.  J.  89. 
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estate.  Such  suit,  however,  cannot  be  1)rought 
unless  some  satisractory  reason  is  assigned  for  appre- 
hending an  injury  to  the  estate  of  the  minor  hy  the 
administrator.' 

It  has  been  decided  by  the  Bombay  High  Court 
that  a  suit  brought  to  compel  a  minor's  guar- 
dian appoiuted  under  Act  XX  of  1864, — which 
applies  to  the  Bombay  Presidency,  provisions  almost 
identical  with  those  of  Act  XL  of  1858 — to  account 
for  his  administration  of  the  minor's  estate,  cannot 
he  properly  brought  in  the  Court  of  a  Subordinate 
Judge,  or  in  any  Court  but  in  the  principal  Civil 
Court  of  the  district  where  the  property  is  situate, 
if  it  be  in  one  district ;  but  if  it  be  in  more  districts 
than  one,  then  in  the  principal  Civil  Court  of  the 
district  in  which  the  minor  has  his  residence.*  The 
reasons  for  this  decision  seem  to  be  that  the  principal 
Civil  Court  only  can  grant  or  discharge  certificates 
of  administration,  and  make  a  person,  whose  certifi- 
cate has  been  revoked,  account  to  his  successor; 
that  that  Court  only  can  take  security  from  persons 
to  whom  certificates  of  administration  are  granted; 
and  that  in  the  principal  Civil  Court,  according  to  the 
Bombay  Act  (but  not  according  to  Act  XL  of  1858)| 
the  property   of  the  minor  is  vested.    A  further 

■  Damodardat  MmikUil  t.  Vlamaram  Mmtikiat,  10  Bcm  H.  C  Rep. 

*  Utamaram  Maniltlal  t.  Damoodkardat  S/micklal,  9  Bom.  H.  O. 
Bep.W. 
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reason  For  the  decision  was,  that  wliei-e  anj  Court 
other  than  the  principal  Civir  Court  is  intended  to 
have  jurisdiction,  it  is  specially  mentioned  in  the 
Act,  whereas  Section  19  of  the  Bombay  Act,  wbich 
Corresponds  to  Section  19  of  Act  XL  of  1858,  does 
not  specially  mention  the  Court  in  which  the  action 
is  to  be  brought.  It  seems,  however,  that  the  &ct, 
that  Section  19  does  not  specify  in  what  Court  the 
action  is  to  be  brought,  tends  rather  to  show  that  it 
can  be  brought  in  any  Court  having  jurisdiction  to 
try  such  suit  for  an  account,  if  it  were  brought 
against  a  trustee,  or  manager  of  an  infant's  estate, 
to  whom  no  certificate  of  administration  has  been 
granted.  Otherwise,  the  legislature  would  hare 
clearly  expressed  its  intention  of  taking  away  from 
all  Courts,  except  the  principal  Civil  Court  of  the 
district,  the  power  to  try  suits  brought  under  Act 
XL  of  1858. 

If  a  miner  attains  his  majority  before  the  final 
decision  of  a  suit  which  has  been  instituted  (or  his 
benefit  under  Act  XL  of  1858,  he  may  continue  the 
prosecution  of  the  suit  in  his  own  behalf.* 

When  it  be  necessary  that  provision  should  he 
made  by  the  Court  for  the  care  of  the  person  and 
property  of  a  minor,  to  whose  estate  no  certificate 
of  administration  can  be  granted  nuder  the  provi- 

■  Act  XL  of  18«,  tea  20. 
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sioDs  -of  Section   7  of  the  Act,  and^   that   estate  ^f"**^"" 
coDust  ia  whole  or  in  part  of  land  or  intereet   in  ^^J^J^' 
land,  the  Court  may  direct  the  Collector  to  take^j^ 
chaise  of  the  estate,'  and   thereupon   it  becomes 
the  duty  of  the  Collector  to  appoint  a  manager  of  the 
property  of  the  minor,  and  a  guardian  of  his  person, 
in  the  same  manner  and  subject  to  the  same  rules  in 
respect  of  such  appointments,  and  of  the  duties  to  b« 
performed  by  the  manager  and  guardian  respecuvely, 
so  far  as  the  same  may  be  applicable,  as  if  the  pro- 
perty and  person  of  the  minor  were   subject  to  the 
jumdictioa  of  the  Court  of  Wards.' 

Ko  certificate  of  administration  need  apparently 
be  {j^ven  to  the  Collector,*  but  all  that  has  to  be  done 
is  for  the  Court  to  direct  the  Collector  to  take 
charge  of  the  estate ;  and  thereupon  the  management 
of  the  minor's  estate,  and  of  hia  maintenance  and 
education,  becomes  vested  in  the  Collector  free  from 
the  superintendence,  control,*  or  interference*  of  the 

'  Sw  Biutml  Covmartt  Douet  v.  The  CaUiclor  of  Jtuore,  1 3  W.  R. 
S48 ;  Mtuaamt  Kttmtppool  Kooer  t.  Tht  CoUector  of  ShaAabad,  20  W. 
R.  C.  R.  432 ;  Si/ud  Hyder  Reza  r.  The  Collector  of  Panuah,  22  W.  It. 
C.  B.  490.     Bee  ante,  p.  169,  note  1. 

'  Tb«  Collector  can  0DI7  take  clitrge  of  the  tninor'a  eslate.  Bajt*- 
nr»e  Dthia  t.  Jogcndroiialh  Aoy,  23  W.  R.  G.  R.  27S. 

*  Act  XL  of  IBS8,  Mc.  13.  See  mb,  Lector*  XII,  u  tu  the  muagv- 
meot  of  uutei  bj  the  Coart  of  Warda. 

*  See,  howerer,  Lakimibai  v.  Oonuh  Anbgi,  4  Bom.  H.  0.  Bop. 
A.  C.  J.  130. 

'  See  Ramtndro  Bhaltaeharjet  r.  7%«  Collector  of  Rigthahye,  U 
W.R.C.  R.  113;  ind  The  CoOecUrr  of  BeerbliooM  t.  MiauLikiiua 
Dibee,  W.  R.  1864,  p.  339. 

*  &9U  MtlUMV  Rog  J.  Tik  ColUetor  of  n^gthahs't  l^  Vf.  R 
&B.a63. 
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Civil  Courts,  but  subject  to  the  control  of  tbe 
superior  Revenue  authorities,'  that  is  to  say,  the 
Commissioner  of  his  division  and  the  Board  of 
Sevenue. 

When  the  Collector  is  directed  by  the  Civil  Court 
to  take  charge  of  the  estate  of  a  minor,  he  must 
take  over  the  minor's  entire  estate,  moveable 
as  well  as  immoveable,*  except  such  of  his 
property  as  is  not  capable  of   being    separately 


poweriot '    As  WO  snw  in  the  last  lecture,  the  jurisdiction 

CMtII  Court,  •' 

'("■""i"*  '^^  *'^®  Court  of  Wards  over  estates,  which  are  held 
KJJS^E^  by  joint  proprietors,  only  continues  so  long  as  all 
on^n  such  proprietors  remain  disqualified  :  hut,  whenever 

«1  W«(te.  r     ,  .  r  , . 

one  or  more  of  the  proprietors  or  an  estate,  which 
has  come  under  the  jurisdiction  of  the  Court  of 
Wards  on  account  of  the  disqualification  of  all 
the  proprietors,  ceases  to  be  disqualified,  and  the 
estate  in  consequence  ceases  to  be  subject  to  tbe 
jurisdiction  of  the  Court  of  Wards,  notwithstanding 
the  continued  disqualification  of  one  or  more  of  the 
co-praprietors,  the  Collector  of  the  district  in  which 
the  estate  is  situate  may  represent  the  facts  to  the 
Civil  Court;  and  the  Court,  unless  it  see  sufficient 
reason  to  the  contrary,  shall  direct  the  Collector  to 
retain  charge  of  the  persons  and  of  the  shares  of 

'  Act  XL  of  less,  BBC.  15. 

'  iMlumibaiY.  Omieik  Antaji,  4  Bom.  H.  C.Bep.  A.  C  J.  129. 

*  See  ante,  p.  150. 
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the  property  of  the  still  disquftlified  proprietors, 
daring  the  contiouaace  of  their  disqualification,  or 
until  such  time  as  it  may  be  otherwise  ordered  by 
the  Court.' 

If  the  property  be  situate  in  more  than  one 
district,  the  representation  is  to  be  made  by  the 
Collector,  who  had  the  general  management  of  the 
property  under  the  Court  of  Wards,'  to  the  Civil 
Court  of  hia  own  district;  and  the  orders  of  the 
Gonrt  of  that  district  hare  effect  also  in  other 
districts  in  which  portions  of  the  property  may  be 
situate/ 

When  the  Collector  has  been  directed  by  the 
Civil  Court  to  retun  possession  of  the  persons  and 
properties  of  still  disqualified  proprietors,  all  further 
proceedings  with  reference  to  the  minor  or  his  estate 
mast  be  in  accordance  with  the  provisions  of  the 
Court  of  Wards  Act,*  as  if  such  still  disqualified 
proprietors  were  proprietors  of  an  entire  estate.  And 
in  case  any  of  the  qualified  proprietors  so  consent, 
the  management  of  the  shares  of  such  qnalified  pro* 
prietors  may  be  retained  or  assumed  by  the  Collec- 
tor and  carried  out  under  the  provisions  of  the 
Court  of  Wards  Act  so  long  as  it  may  seem  fit  to 
the  Collector  and  such  qualified  proprietors." 


■  Aat3CL  of  1858,  lec.  14.  *  Act  XL  of  1828,  mo.  14, 

*  Sm  onto.  Lecture  HI.  *  Act  IV  (B.  C.)  of  1870. 

*  Act  17  Ifi.  C.)  «f  1870,  MO.  3 ;  mte,  Leotura  lU. 
28 
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The  Collector,  Rtid  the  mnnnger  nnd  gaordinn 
appoiated  hy  him,  Toald  in  this  case  have  the  same 
duties  and  powers  as  a  Collector,  manager,  and 
guardian  having  charge  of  the  estate  and  person 
of  a  minor  under  the  Court  of  Wards." 
ThspowBn  With  respect  to  the  powers  of  a  certi6cate-holder 
li^^'    under  Act  XL  of  1858,  section  18  of  that  Act  proTides 

bolder.  '  "^ 

that  "  everj  person  to  whom  a  certificate  shall  have 
been  granted  under  the  provisions  of  this  Act,  may 
exercise  the  same  powers  in  the  management  of  the 
estate  as  might  have  been  exercised  bj  the  pro- 
prietor, if  not  a  minor,  and  may  collect  and  pay  all 
just  claims,  debts,'  and  liabilities  due  to  or  by  the 
estate  of  the  minor.  But  no  such  person  shall  hava 
power  to  sell  or  mortgage  any  iminoreable  property, 
or  to  grant  a  lease  thereof  for  any  period  exceeding 
five  years  without  an  order  of  the  Civil  Court  pre- 
viously obtained." 

The  Court  cannot,  however,  snmmarily  set  aside 
a  sale  or  mortgf^  ivhich  has  been  executed  with- 
out sanction.  It  can  only  be  set  aside  in  a  regular 
suit.* 

It  is  a  quesdon  whether  section  18  affects  the 
powers  of  guardians  who  have  not  taken  out  certi- 
ficates of  administration  under  this  Act,  and  whether 
their  powers  of  selling,  leasing,   and   mortgaging 

■  Ab  to  what  thn«e  duties  nnd  poweia  are,  c««  anU,  Lecture  III. 
'  Beemb,  p.  108. 

■  Muknmtmmtia  i.  Abtlool  Jtbiar,  17  MV.  B.  C.  B.  171. 
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the  est^es  of  ttieir  wai-ds  are  at  all  curtailed  tliere-; 

la  spite  of  the  large  powers  givea  to  a  eertificate- 
hoUer,  tkere  is,  as  Mr.  Markby  points  out  iu  his 
lectures  on  lodian  law,'  this  important  feiUure  to 
remember:  "  He  who  deals  with  the  representative 
of  another  must  know  that  it  is  the  duty  of  the 
representatire  to  act  in  all  things  to  the  best  of 
his  ability  for  the  benefit  of  his  principal,  and  if 
the  circumstances  be  such  that  a  reasonable  man 
oaght  to  suspect  that  the  representative  was  not  so 
acting,  he  is  bound  to  abstain  dealing  further  with 
the  representative,  until  the  suspicion  is  removed. 
No  one  is  at  liberty  to  deal  with  a  representa- 
tive whose  conduct  he  doubts.  The  party  dealing 
with  the  representative  is  not  the  judge  of  what 
is  or  is  not  for  the  benefit  of  the  principal,  but 
he  most  cease  to  act  as  soon  as  he  has  reason  to 
believe  that  the  representative  a  acting  improperly. 
This  is  a  general  principle  of  the  ]&w  of  represent- 
ation, and  applies  as  much  to  the  certificate-holder 
representing  a  minor  as  to  any  other  representative." 

The  effect  of  the  I8th  section  of  Act  XL  of  1858  is 
to  make  a  sale,  or  mortgage,  or  a  lease'  for  more  than 
five  yeai-8,  by  a  certificate-holder  without   the  sanc- 


'  See  pral.  Lecture  X.  *  p.  81. 

*  Aa  to  the  effect  of  an  unMitoUoned  leue  for  more  thui  five  ywn. 
Me  Btaitomtd  Rtza  t.  The  Colleetar  o/  CkiUiigtmg,lS.  W.  R.  C.  B.  IIQ. 
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tion  of  the  Civil  Court,  invalid,'  even  if  the  pur- 
chaser, mortgagee,  or  lessee  has  acted  bond  Jlde, 
and  paid  a  fair  price  for  the  property ;  but  in  such 
a  case  ivhere  possession  is  ordered  to  be  restored 
with  mesne  profits,  it  should  be  made  cbntiogent 
on  repayment  to  the  purchaser,  mortgagee,  or  lessee 
of  BO  much  of  the  purchase-money  as  had  been 
expended  for  the  benefit  of  the  infant  or  his  estate, 
with  interest  at  a  reasonable  rate.'  However,  where 
a  certificate-holder  mortgaged  certain  property  of 
a  minor  without  previously  obtaining  the  sanction 
of  the  Court  under  section  1 8  of  Act  XL  of  1858, 
but  it  was  found  that  the  mortgage  transaotion  was 
a  proper  one,  and  there  bad  since  been  a  decree  in 
a  suit,  in  which  the  minor  was  properly  represented, 
under  which  the  property  had  been  sold,  the  irregu- 
larity as  to  the  mortgage  being  made  without  the 
sanction  of  the  Court  was  not  allowed  to  prevail.' 
The  reason  for  this  was  rather,  that  the  Court  would 
not  go  behind  the  decree  which  had  been  given 


'  Br^endrmiaram  Sog  r.  Itnttiathoomar  Ghott,lS'W.R.C.  B.  300; 
B-CIttOe  matter  of  Iht  Pelitivn  of  BiuuHlocooMar  Ghott,  13  B.  L.  R. 
note  to  p.  aSl  ;  Jmgee  Lull  t.  Sham  Lall  MUttr,  20  W.  R.  C.  R.  121  i 
SDnt  Claader  Chaiterjtt  t.  Aihvioth  Chatter}te,^\yl.'B..C.lS^*»; 
Sl  G.  Skurrut  Ckmtdtr  v.  Rajkitie*  Mookerjtt,  13  B  L.  R.  330.  See 
alM  the  Ctwt  of  Ward*  r.  KupulnoM  Sing,  10  B.  L.  R.  364 ;  S.  C.  19 
W.R-C.  R.  164. 

*  Sornt  Chitadtr  Chatterjee  t.  Athutotk  ChaUajm,  24  W.  R.  C.  B. 
46  ;  &  C.  ShMTTut  Chmder  r.  StgkUun  Moolurfee,  13  B.  L.  B.  3M. 

■  AlfoolomiMa  t.  OobuA  ClumiUr  Sen,  13  JJ.  L.  K.  note  to  p.  353  ; 
8.  G.  32  W.  B.  C.  B.  77. 
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in  the  suit  brought  by  the  mortgagee,  and  under 
which  the  property  bad  been  sold,  than,  that  the  sale 
by  the  certificate-holder  without  the  saactiou  of 
the  Court  was  valid. 

A  sale  or '  mortgi^  witliout  the  sanction  of  the 
Court  is  not  absolutely  void.  It  is  voidable  at  any 
time  thereafter  by  the  infant  on  coining  of  age,  or 
on  lus  behalf  while  he  is  still  a  minor,  subject 
however  to  the  infant  being  required  to  repay  to  the 
purchaser  so  much  of  the  purchase-money  as  has 
been  expended  for  his  benefit  or  for  that  of  his 
estate. 

Every  guardian  appointed  by  the  Civil  Court  or  ^^^ 
by  the  Collector  under  Act  XL  of  1858  is  bound 
to  provide  for  the  education  of  the  minor  in  a  suit- 
able  manner.  The  general  superintendence  and 
control  of  the  education  of  all  minors,  of  whom 
guardians  have  been  appointed  under  the  Act,  is 
vested  in  the  Civil  Court  or  in  the  Collector  as  the 
case  may  be.' 

Act  XL  of  1858  provided'  that  the  provisions  of  *MiJ?^ 
Act  XXVI  of  1854  (/}>r  making  better  provision 
for  the  education  of  male  minors  iubj'ect  to  the  super- 
intendence of  the  Court  of  Wards)  should,  so  far 
as  was  consistent  with  the  provisions  of  Act  XL 
of  1858,  be  applicable  to  the  Civil  Court  or  to  the 

'  Act  XL  of  18S8,  MO.  23.  Tbis  Mction,  to  fiir  h  it  relktea  to  anj 
gMTdun  appoiated  under  Act  IV  (B.  C.)  of  1870,  is  repealed  bj 
■ec.  S3  of  that  Aut.  ■  tieu.  iS. 
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CuIIector,  as  the  case  might  be,  in  respect  to  miaora, 
of  whom  a  guardian  appointed  bj  the  Civil  Court  or 
by  the  Collector  ia  charge.  Act  XXVI  of  1854 
was,  however,  so  far  as  it  related  to  the  provinces 
under  the  control  of  the  Lieutenant-Governor  of 
Bengal,  repealed  bj  the  Court  of  Wards  Act.* 
Keeaii  ni  Any  friend  or  relative  of  ui  infant,  of  whose 
udVeiDOT' estate   a   certificate  of    administratioa    has   been 

•lotgnu-  ,  -       ,  •■  1 

^^-  granted,  or  of  whose  person  a  guardian  may  have 
been  appointed  bj  the  Court,  may  apply  to  the  Court 
which  granted  the  certificate,  or  appoioted  the  guar- 
dian, to  revoke  such  certificate,  or  remove  such 
guardian,  in  case  he  apprehends  any  danger  to  the 
estate,  or  to  the  physical  or  moral  welfare,  of  the 
minor.'  Such  Court  may,  for  any  sufficient  cause, 
recall  any  certificate  granted  under  Act  XL  of 
1858,*  even  though  the  certificate-holder  be  a  person 
entitled  under  a  deed  or  will  to  the  management  of 
the  estate,*  and  the  Court  may  direct  the  Collec- 
tor to  take  charge  of  the  estate,  or  may  grant  a 
certificate  to  the  Public  Curator  or  any  other  pei'son, 
as  the  case  may  be,  and  may  compel  the  person 
whose  certificate  has  been  recalled  to  make  over 

■  Act  IV  (B.  C.)  of  1870,  eec.  86. 

•  Makarajak  Lneiee  Nanm  Atm/:  Bheem  T.  Sooni/  Uootu*  Pat 
Jfofcu^".  2  W.  R.  M.  A.6. 

•  Act  XL  of  I S38.  MO.  31. 

'  Im  At  maaer  of  Ike  Peliliim  oj  K\oja  Shunoar  Honti*  Khan,  B.  L. 
£.  P.  B.  R.  72)  ;  S.  C.  JVonnn  Bibte  t.  Khajak  Smear  BoMtat, 
7  W.  R.  C.  B.  S23,  aa4  2  In.  Jur.  N.  S.  200. 
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the  property  ia  bis  hands  to  liis  successor,  and  to 
Bccouut  to  saoh  successor  for  all  monies  received 
and  disbursed  by  him.  The  Court  may  also,  for 
Bufficieat  cause,  remove  any  guardian  appointed 
by  it.' 

It  is  Dot  necessary  tliat  the  accounts  of  the  certi' 
ficate-holder  should  be  taken  in  a  regular  suit  under 
Section  19  of  Act  XL  of  1858*  before  an  applica- 
tion is  made  to  the  Civil  Court  for  his  removal.* 

This  summary  power  of  removal  can  only  be 
exercised  in  the  case  of  managers  and  guardians  who 
have  been  appointed  by  the  Civil  Court  under  Act 
XL  of  1858,  and  the  Court  cannot  summarily  remove 
a  guardiaa  who  has  not  been  appointed  by  it,*  but 
who  is  acting  either  under  a  testamentary  appoint* 
ment  by  the  father  of  the  infant,  or  as  the  infant's 
natural  guardian. 

The  proper  coui-se  for  a  friend  of  an  infant  to 
pursue  where  a  person  not  appointed  as  guardian 
by  the  Court  is  managing  improperly  the  infant's 
estate,  or  is  not  making  proper  provision  for  its 
education,  ia  to  bring  ou  behalf  of  the  infant  a 
regular  suit  against  such  guardian,  and  on  cause 


'  Act  XL  of  1838,  aM.  21.  *  Sm  anU,  p.  172. 

■  U  tit  maUtr  of  the  Ptiitim  of  Khnja  Shnrwar  Hot»riu  Kktm,  B.  h, 
R.  F.  B.  721 ;  8.  0.  Naiuue  Biht«  v.  Kkojak  Sarmir  Boutin,  1  W. 
R.  C.  R.  fi33siid  2  In.  Jor.  N.  S.  200. 

*  Iluuamtt  OMtrmtmet  t.  SattuuoomUrte,  2  Ser.  Repa.,  nota  to  p.  747; 
S.  a  16  S.  D.  A.  R«pt.  232  J  S.  U.  Lakk^trga  Dati  t.  Nobw  Ckm- 
^Av,  SB.L.B.  A.  J.37i  S.  C.  II  W.  B.  C.  B.  S70. 
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sliovii,  the  Court  trfing  such  suit  would  ioterfere 
by  injunction  to  restmio  such  guardian  from  inter- 
meddling with  the  estate  or  custody  of  the  infant 
The  person  bt-inging  such  a  suit  would  have  either 
to  obtain  a  certificate  of  administration,  or  to  get 
the  leave  of  the  Court  to*  institute  the  suit  without  > 
certificate.' 

A  certificate-holder,  who  has  been  removed  by  tbe 
Court  from  his  trust,  cannot  be  summarily  compelled 
to  account  to  any  one  but  his  successor  for  tlie 
monies  received  and  disbursed  by  him.*  Neither  at 
the  instance  of  the  minor  himself  after  he  has 
attuned  majority,  nor  at  tbe  instance  of  any  fnend 
or  relative  of  the  minor  during  his  minority,  can 
any  present  or  past  certificate-holder  be  summarily 
compelled  to  account.  Except  to  his  successor  ia 
office,  by  a  regular  suit  ouly  can  he  be  compelled  to 
furnish  his  accounts.' 
muuu  A  certificate  should  not  be  recalled  except 
Tio(Mr-upon  proof  of  malversation  or  misconduct  on 
the  part  of  the  certificate-holder,  or  of  a  proliatn- 
lity  of  danger  arising  to  the  minor's  estate,  if  tbe 
property  remains  under  his  control.*    A  certificate- 

■  See  ante,  p    102. 

'  See  Ram  Vgal  Gooye  i.  AmriOaU  Kkamaroo,  9Vf.O.K.S6S. 

*  Rtmufyal  Qooyt  t,  AmriOaU  JUtamaroo,  9  W.  R.  C.  R.  A9S  ;  Doobi 
Siagk  V.  Tontl  Ifarai*  Singh,  4  W.  R.  M.  A.  4  j  ModhoiuootUM  Sii^k 
T,  Tha  CoUeclor  of  Midaapore,  1  Marshall,  2« ;  8.  C.  2  H*j  1  IS. 

•  See  RajtMnrree  Dcbia  t.  Jogtttdranalh  Bog,  33  W.R.  C.  R  279; 
MoMootoodan  Singh  y.  The  Collector  o/  Midaapore,  I  AUnUU  2*5; 
&C.  2  HajUS. 
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holder  is  also  liable  to  be  remored,  if  by  reason  of 
mental  incapacity,  conviction  of  felony,  immo- 
rality,' or  by  some  other  incapacitating  cause  he 
has  become  unfit  to  manage  the  property.* 

The  fact  that  another  person  would  manage 
the  property  better  can  be  no  ground  for  the  re- 
moral  of  a  guardian,  as  such  application  Trould 
amount  to  an  appeal  from  the  order  appointing 
the  manager.  A  certificate  can  be  recalled  only 
in  the  case  of  misconduct,  neglect,  or  incapacita- 
ting causes  arising  subsequent  to  the  grant  of  the 
certificate.*  Releasing  witboutadequate  considera- 
tion a  mortgage  in  the  minor's  favour,  and  lend- 
ing the  minor's  money  without  security,*  withdraw- 
ing without  any  sufficient  cause  or  justification, 
and  without  legal  advice,  an  appeal  made   to  set 

.  aside  a  sale  of  the  minor's  estate,  and  at  the 
same  time  dealing  with  the  auction-purchaser  and 
obtaining  a  putnee  of  that  very  property  in  the 
name  of  his  own  wife,'  have  been  lield  to  be 
sufficient  causes  for  the  removal  of  a  certificate- 
holder  ;  and  where  the  certificate-holder  had  been 

■  Mokownddg  Btgum  t,  Uuttamtl  Oontdatomdtta,  13  W.  R.  C.  B. 
454. 

'  llodhootooduM  SiMgh  T.  Tk*  Collector  of  Midnapore,  I  M*nhiJI, 
242;  S.  C.  2H«7  113. 

*  Mvdliooioodm  Singh  v.  Tie  ColUelor  of  Midnapore,  1  MBnhill, 
S4<;  8.C.2  Hb7  113;  BridMe  ifrf.  ilniMiCnfaiuff,  IG  8.    D.   A.    369. 

*  Tiurtef  HoueiM  t.  Bihee  Sookltao,  U  W.  E.  G.  R.  4SS. 

*  /VCntAor  D«y  NoMOmndeir  *.  UAan  Ch»nder  Jhitt  BiewM, 
1»  W.R.C.K.  169. 
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guilty  of  gross  negligence,  if  not  of  fraud,  in 
wasting  tbe  property  of  the  minor  by  allowing 
portions  to  be  sold  for  arrears,  and  debts  of  verj 
small  amounts,  when  there  was  an  ample  fund  in 
hand  to  have  prevented  tbe  sales,  hia  certificate 
was  recalled.'  Again,  where  two  persons  who  had 
received  a  joint  certificate  of  administration  to  the 
estate  of  a  minor,  had  so  quarrelled  that  there  was  no 
possibility  of  tlieir  acting  together  for  the  interests 
of  the  minor,  their  certificate  was  recalled.* 

The  fact  that  a  guardian  had  executed  a  bond 
without  the  previous  sanction  of  the  Court,  is  not, 
if  he  acted  in  good  faitb,  and  without  any  intention 
of  injuring  tlie  interests  of  the  minor,  a  ground 
for  recalling  his  certificate,  though  it  would  be 
otherwise  where  he  acted  in  bad  faith.*  Again  it 
has  been  held  that  tbe  marnage  of  a  female  minor 
is  not  a  sufficient  reason  for  taking  away  a  cer- 
tificate and  giving  it  to  the  father-in-law  of  the 
minor.*  There  must  be  neglect  or  a  cause  of  a 
similar  kind. 

■  OooHomoMM  DoMte  v.  Bhabo  SoonAiree  Dotue,  18  W.  R.  C.  B. 
258. 

■  NittarittM  Dabte  t.  Tkt  CoUielor  of  Ife  2*-Ptrgwinahi,  S3  W.  B. 
C.  K.  390. 

'  Bryeadfonarain  Rog  v.  BiuMualcoomm'  Ohott,  13  W.  U.  G.  R, 
SOO ;    S.  C.    />>   (A<  nuiUer  of  tkt  Petition  of  Buattintoeoomar  Okote,- 

16  &.L.  K.  note  to  p.  331. 

*   MtiuoMui    Jaggodumba     Koar     t.     Ututamul     JUirtka    Kotr, 

17  W.  B.  C.  B.  269. 
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In   order   to   enforce  the  delivery  of  the  ac-  "?J|^ 
connts,  which  can  be  summarily  required,  the  Civil  Jjl^^"' 
Court  may  impose  a  fine  not  exceeding  five  hun- 
dred   rupees    on    any  person    who    may  wilfully 
neglect    or    refuse    to    deliver  his    accounts,   or  ■ 
any  property  in  his  hands,  within  the  prescribed 
time,   or  a  time  fixed   by   the   Court ;  and  may 
realize  such  fine  by  attachment  and  sale  of  bis 
property  under  the  rules  in  force  for  the  execution 
of  decrees  of  Court.    The  Court  may  also  com- 
mit the  recusant  to  close  custody  until  be  shall 
consent  to  deliver  such  accounts  or  property.' 

A  certificate-holder  (not  being  the  Public  Gura-  jtMiKn*. 


may,  with  the  permission  of  the  Court,  resign  his  bMn. 
tarust,  and  the  Court  may  give  him  a  discharge 
therefrom  on  his  accounting  to  his  successor  duly 
appointed  for  all  monies  received  and  disbursed 
by  him,  and  making  over  the  property  in  his 
hands.'  A  certificate-holder  desirous  of  resigning 
his  trust,  cannot  be  relieved  except  with  the  per- 
mission of  the  Court,'  and  after  a  successor  has 
been  duly  appointed  in  bis  place  with  all  the 
formalities  required  by  Act  XL  of  1858.* 
A  Court  permitting  a  certificate-holder  to  resign, 

■  AAt  XL  of  1SS8,  MO.  32.  *  Act  XL  of  IMS,  lea  SS. 

•  Sm  XaIm  AriAorf  Singk  t.  Poomo  Dtbia,  IS  W.  B.  C.  R.  SM. 

*  Sm.  6,  wUt,  p.  1 08.    See  jfusaaml  Jogwtmmin  Kotr  t.  JlfutMntt 
Mircha  Kotr,  17  W.  E.  C.  B.  369. 


DiQitized^yGOOgle 


183  APPOIHTHENT   OF   QUABDIAltS  [l>C.   IT. 

cannot  fine  him  for  neglecting  to  deliver  his 
accounts  to  his  successor.  Until  be  has  rendered 
his  accounts  he  cannot  get  a  discharge,  and  there- 
fore retains  his  office  mth  all  its  liabilities,  and  if 

>  be  is  guilty  of  malversation,  or  folr  other  good 
cause,  be  may  be  removed  from  his  office  untter 
the  provisions  of  Section  21  of  Act  XL  of  1858,* 
in  which  case  he  must  render  his  accounts,  and 
deliver  up  the  property  in  his  bands  under  pun 
of  the  penalties  imposed  by  Section  22*  of  the 
same  Act. 

All  orders  passed  by  the   Civil  Court  or  by  any 

■■  subordinate  Court  under  Act  XL  of  1858  are  open 
to  appeal  under  the  rules  in  force  for  appeals  in 
miscellaneous  cases  from  the  orders  of  such  Court 
and  the  subordinate  Courts.*  It  is  immaterial  <^ 
what  nature  the  order  may  be.  An  appeal  equally 
lies,  whether  the  Court  grants  or  refuses  an  appli- 
cation mode  to  it.* 

Any  person  who  had  a  nght  to  appear  on  the 
proceeding,"*  would  also  have  a  right  to  appeal. 
A   friend  of  the  minor  is   at  liberty  to  appeal  on 

'  Anit,  p.  188.  »  Antt,  p.  187. 

■  Act  XL  of  1858,  leo.  S8.-  See  anlt,  p.  194,  u  to  «n  appeal  <roa 
ordeca  gnuitiDg  or  refusing  permiaaiuu  to  bring  a  suit  without  a  certifi- 

*  MohtitdronalA  Mookerjet  t,  Banuaoonduret  Dabea,  18  W.  R. 
C.  R.  493 ;  B.  C.  in  the  maUer  of  the  Petition  of  Mohendronmlk 
JUooheijei,  7  B.  L.  R.  App,  6 ;  eonlra,  Ckimvtkar  JtfoAtHM  Datut 
T.  Uof  Rakhal,  22  W.  K.  C.  R.  479. 

*  Seeutite.p,  139. 
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behalf  of  tbe  minor,  agaiost  aa  order  made  by  the 
Civil  Court  under  Act  XL  of  1858;'  but  it  has 
beeo  held  hj  a  Diviaion  Bench'  of  the  High  Court 
that  the  friend  of  the  minor  so  appealing  must 
either  be  provided  with  a  certificate  of  adminia- 
tradoQ,  or  have  obtained  the  leave  of  the  lower 
or  of  the  appellate  Court.'  The  reasons  for  this 
decision  are,  however,  not  easy  of  comprehension.  . 
Section  3  of  Act  XL  of  1858  provides  that  no 
person  shall  be  entitled  to  institute  or  defend  any 
suit  connected  with  the  estate  of  which  he  claims 
the  chai^  until  he  shall  have  obtained  a  certifi- 
cate ;  but  proceedings  under  Act  XL  of  1858 
are  neither  suits,  nor  proceedings  in  the  nature  of 
suits,  and  in  no  proceedings  under  Act  XL  of  1858 
can  the  minor  be  represented  by  a  certificate-holder, 
as  some  of  those  proceedings  are  preliminary  to  the 
grant  of  a  certificate,  and  in  the  others  the  interests 
of  tbe  minor  are  adverse  to  those  of  tbe  certificate- 
holder.  The'  Act  apparently  contemplates  the 
infant  being  represented  in  such  proceedings  in  the 
ordinary  way  by  a  next  friend  or  guardian  ad  litem, 
and  no  special  permission  is  requisite  to  entitle  a 
friend  to  represent  the  minor. 
It  has  been  held  that  there  is  only  one  appeal 

■  Skto  Purikuit  Ckobty  r.  Tk»  CoOeebtr  of  Sam,  13  W.  B.   C  fL 
SS9. 
'  Loeh  uid  Dwarimnitli  MiUer,  J  J. 
*  Skubuma  Singk  j.  LaOjt  Cimtdrf,  IS  W.  B.  C.  B.  202. 
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from  bruers  under  Act  XL  of    1858,  nameij  to 
tbe  High  Court,  and  tliat  tliere  ts  no  further  appeal 
to  the  Priry  Council,   as  such  orders  do  not  bear 
ait  appealable  value.' 
-    It  is  not  easy  to  say  Trbat  powers,  if  any,  apart 

i'prn''from  ^^°^    ^^^^^    8'^®"    *"  *-^^^  ^Y  ■^'^*  ^^  °^  ^^^^*  "" 

f^"'  possessed  by  the  Mofussil  Civil  Courts  with  refer- 
?diu*.  ence  to  the  appointment  of  guardians. 

Act  XL  of  1858  was  apparently  intended  to 
codify  the  procedure  with  reference  to  tbe  appoint* 
ment  of  guardians  by  the  District  Courts,  and 
therefore  it  can  scarcely  be,  that  an  appointment  of 
-  a  guardian  of  the  person  or  estate  of  an  infant  can 
1>e  made,  except  in  tbe  manner  prescribed  by  Act 
XL  of  1858. 

The  Mofussil  Civil  Courts  must,  in  cases  not 
governed  by  Hindu  and  Mabomedan  law,  and  to 
which  no  Act  or  Regulation  of  Government  is 
applicable,  proceed  according  to  justice,  equity,  and 
good  conscience.*  It  may  therefore  be  that  the 
District  Courts  have  power  to  appoiut  guardians 
in  cases,  in  which  Act  XL  of  1858  affords  no 
remedy.* 

*  Mwuamnt  Piaree  Dage  v.  Harbuiu  Kooer,  14  W.  R.  G.  R.399; 
uhI  Mfl  High  Court  Chartar,  ISSfi,  cl.  39.  Thougli  then  ii  no  right  of 
■ppeal,  ipwiil  leave  to  appeal  can  be  giTen  bj  tfae  Prirj  Cooncil,  let 
In  A«  MaUtr  of  Victoria  Skimur,  13  Moo.  L  A.  09% 

*  Bee  Tagore  Law  Leotnrea  for  1873,  p.  231. 

*  For  uk  iualance  of  en  appointment  of  ft  guwdian  bj  the  CtI 
Court  in  a  luit  before  Aot  XL  of  18S8  «m  peiHd,  k«  tfwMMal 
ifuhUrboo  T.  aammh  Lai,  10  S.  D.  A.,  329. 
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AFFOINTUEirr  OF  O0i3DIANS  BT  THE  HIQE  COTTBT. 

Ik  the  last  lecture  ire  considered  tlie  powers 
possessed  hy  District  Courts  in  Bengal  witb  respect 
to  tlie  appointment  of  guardians  of  tlie  persons  and 
estates  of  minora.  We  have  to  consider  in  the 
present  lecture  the  powers  possessed  bj  tbe  High 
Court  with  respect  to  tbe  appointment  of  guardians 
of  infants  subject  to  its  jurisdiction. 

By   its    Charter  of    1774,   the   Supreme  Court  t^ 
was  empowered'  to  appoint  guardians  and  keepers co^" 
for  infants  and  their  estates,  according  to  the  order 
and  course  observed  in  England. 

By  the  Letters  Patent  of  1865*  the   Hich  CourtThspoven 

.       ..,  ,  ,        .  .7  oIih.Higli 

possesses  the  like  power  and  authonty  with  respect  court. 
to  the  persons  and  estates  of  infants  within  the 
Bengal  Division  of  tbe  Presidency  of  Fort  William^ 
&B  was  vested  in  tbe  Supreme  Court  at  the  date  of 
the  establishment  of  the  High  Court 

It  is  not  very  easy  to  see  what  is  tbe  exact  extent 
of  this  jurisdiction  with  respect  to  the  persons 
and  estates  of  infants,  given  to  the  High  Court  by 
its  Charter  of   1865,  as  neither  tbe    High    Court 

'cL25.  *  cl.  17.    See  Letten  Patent  of  1862,  cl.  16. 
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Charter,  nor  the  Charter  of  the  Supreme  Court, 
determines  the  territorial  limits  of  this  jurisdiction. 
Enrapun  lo  a  case'  decided  by  a  Division  Bench*  of  the 
luy^  High  Court  of  the  North-Westem  Provinces,  where 
a  fatlier  presented  a  petition  to  a  Zillah  Judge  under 
Act  IX  of  1861,'  claiming  the  possession  and  custody 
of  his  two  minor  children  alleged  to  be  detained  bj 
tbeir  mother,  the  parties  being  European  British 
subjects,  the  Court,  after  considering  some  of  the 
provisions  of  Act  IX  of  1861,  said :  "  The  seventh 
section  contains  a  saving  of  certain  laws  in  the 
following  words  : — '  Nothing  in  this  Act  shall  be 
taken  to  interfere  with  the  jurisdictioD  exerosed 
under  the  laws  in  force  by  any  Supreme  Court  of 
Judicature  or  the  Court  of  Wards,  or  under  Act  XL 
of  ]858  (for  making  better  provision  for  the  care  of 
the  persons  and  property  of  minors  in  the  Preradencj 
of  Fort  William  in  Bengal)/  The  laws  thus  men- 
tioned provide  for  the  care  of  the  persons  and  pro- 
perty of  two  classes  of  persons,  viz.,  minors  who  are, 
and  minors  who  are  not,  European  British  subjects. 
For  the  latter  class,  Act  XL  of  1858  had  to  some 
extent  made  provision.  For  the  former  (though 
not  for  them  alone)  the  Charter  of  the  Supreme 
Court*  had  empowered  that  Court  to  '  appoint  guar- 
dians and  keepers  for  infants  and    their    estates 

'  Sbmnon,  2  N.  W.  P.  Rep.  79.    Seepotl^  Lecture  VI. 
*  Morgan,  C.  J.,  and  Bdm,  J.  ■  See  pott,  Leotnre  VL 

•  Sec.  2fl. 
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according  to  the  order  and  cootie  observed  in  that 
part  of  Great  Britain  called  England.'  And.  the 
Supreme  Court  exercised  jurisdiction  in  the  case  of 
minors,  not  merely  by  virtue  of  the  special  authority 
for  the  appoiotment  of  guardians  conferred  by  this 
aectioa  of  the  -Giiarter,  but  also  under  its  general 
powers.  Id  the  case,  for  instance,  of  a  father  who, 
as  the  natural  guardian  of  his  minor  children  and 
entitled  to  the  custody  of  them,  applied  to  the 
Supreme  Court  for  its  aid  to  obtain  possession  of  his 
children,  that  Court,  in  the  exercise  of  its  undoubted 
powers,  interfered,  and  afforded  adequate  assistance 
in  order  to  the  enforcement  of  the  rights  of  the 
fether." 

The  effect  of  this  case  is  to  show  that  the  High 
Court  can  appoint  guu^ians  of  infants  who  are 
European  British  subjects,  although  those  in&nts 
are  residing  outside  of,  and  have  no  property  with- 
in, the  limits  of  its  ordinary  original  civil  jurisdic- 
tion. 

The  jurisdiction  over  infants  g^ven  to  the  High 
Court  by  clause  17  of  its  Charter  is  irrespective  of 
nationality;  and,  if  the  High  Court  has  power  to 
appoint  guardians  of  European  British  minors  outside 
the  limits  of  its  ordinary  original  jurisdiction,  it  has 
such  power  with  respect  to  minors  who  are  not 
European  British  subjects. 

If  the  High  Court  cuinot  appoint  guardians  of 
European  British  minors  residing  outside  its  ordinary 

25 
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original  jurisdictioD,  it  ia  very  doubtfid  whether  any 
District  Court  can  appoint  such  guardians.  It  might 
be  argued  that  they  can,  on  the  grounds  that  by  Act 
YIII  of  1858'  the  Civil  Courts  can  take  cognizance 
of  all  suits  of  a  civil  nature,  with  tbe  exception  of 
suits  of  which  their  cognizance  is  barred  by  any 
Act  of  Parliament  or  Indian  Act  or  BeguIaUon;  and 
also  that  they  are  bound  to  proceed  according  to 
justice,  equity,  and  good  conscience. 

We  have  seen  in  a  former  lecture'  that  persons 
who  are  subject  to  the  jurisdiction,  as  respects 
infants,  of  a  High  Court,  are  exempt  from  the  juris* 
diction  of  the  Court  of  Wards.  Therefore,  if  the 
High  Court  has  jurisdiction  over  infants  outside  tbe 
limits  of  its  ordinary  original  jurisdiction,  the 
Court  of  Wards  Act  has  left  the  Court  of  Wards 
without  any  person  upon  whom  to  exercise  its 
jurisdiction.  If  this  be  so,  the  result  is  that  eveiy 
time  the  Court  of  Wards  takes  possession  of  a 
minor's  estate  it  is  acting  illegally,  and  is  a  mere 
trespasser.  It  seems,  however,  that  in  practice  the 
Supreme  Court  Charter  has  not  been  treated  as 
giving  the  High  Court  power  to  appoint  guardians 
of  minors,  other  than  European  British  subjects, 
living  outside  the  limits  of  its  ordinary  original 
jurisdiction. 


■  Sec.  I.  See  tbe  New  Civil  Fiocednre  Code,  Act  X  of  1877,  ice.  II. 
*  Lecture  III,  ante. 


zed.yG00gle 


LEC.   T.]  BT  THE  BIAH   COUBT.  195 

Thus  the  position  of  the  High  Court  and  the  Dia-  ^^^ 
trict  Courts  in  Bengal  seems  to  he  this, — namely,  "ftc^ 
that  throughout  Bengal  the  only   Court,   having  g^^ah^. 
jurisdiction  to  appoint  guardians  of  the  persons  and 
estates  of  European  British  auhjects,  is  the  High 
Court  ;  that  within  the  town  of  Calcutta  the  High 
Court  monopolises  the  poTrer  to  appoint  such  guar- 
dians in  respect  of  persons  belonging  to  every  race 
and  creed;  and  that  outside  Calcutta  the  District 
Courts,  acting  under  the  powers  conferred  upon  them 
by  Act   XL  of   1858'  and  Act  IX  of  1861,*  can 
appoint  guardians  of  persons  not  being  European 
British  subjects,  it  being  a  question  whether  the 
High   Court  has  not  also  power  to  appoint  guar- 
dians to  such  persons  outside  Calcutta, 

In  addition  to  the  special  powers  of  appointing  Po««r«  oi 
guardians  to  infants  g^ven  to  the  High  Court  by  its 
Charter,'  that  Court,  within  the  limits  of  its  ordinary 
original  civil  jurisdiction,^  can,  acting  as  a  Court  of 
equity,*  appoint  and  remove  guardians,  provide  for 
the  maintenance  of  infants,  the  management  and  dis- 
position of  their  property,  and  their  marnage. 

The  law  and  procedure  which  guide   the  High 
Court  in  appointing  guardians  to  infants  differ  but 


'  See  anle.  Lecture  IV. 
*  See  pott,  Lecture  VI. 
'  cl.  17. 
*  See  High  Court  Cliartei  of  186S,  d.  ID ;    High  Court  Charter  of 
1B63,  cl.  18. 


DiQitized^yGOOgle 


196  APPOINTMBITT   OT   ODARDIANS  [C>BC.  T. 

little  from   those   which  guide  the  English   High 

Court  of  Chancery  in  like  cases.' 

When  Whenever  an  infant  has  no  leeal  guardian,  or  his 

^PJ^^   legal  guardian  is  unable,  unfit,  or  unwilling  to  act 

eflicientlj  and  to  the  advantage  of  the  infant,  the 

High  Court  will  constitute  him  award  of  Court,  and 

appoint  a  guardian  of  his  person  and  estate. 

jurudio-        Although  the  possession  of  property  by  the  infant 

^^U-  '3  ^°*-  necessary  for  the  purpose  of  giving  jurisdic* 

P^(.^)^by  taon  to  the  Court,'  the  absence  of  property  prevents 

the  Court  from  exercising  its  jurisdiction  in  most 

cases.    In  fact,   a  case  where  the   Court  can  be 

called  upon  to  interfere  can  scarcely  occur  unless 

the  infant  is  possessed  of  some  property.*    In   IVel- 

lesl&f  T.  The  Duke  of  Beaufort*  Lord  Chancellor 

Eldon  said : — "  With  respect  to  the  doctrine  that  this 

authority    belongs  to  the  king  as  parens  patruB^ 

exercising  a  jurisdiction  by  this  Court,  it  has  been 

observed  at  the  Bar  that  the  Court  has  not  exerdsed 

that  jurisdiction,  unless   where  there  was  property 

belonging  to  the  infant  to  be  taken  care  of  in  this 

Court     Now,  whether  that  be  an  accurate  view  of 

the  law  or  not,  whether  it  is  founded  on  what  Lord 


'  Ab  to  the  lawe  which  the  High  Court  is  bonnd  to  adminiiter,  mo 
^igbCourtChnrterof  1863,  cl.  19;  High  Court  Charter  of  1862,  cl.  IB; 
and  MorUj'B  Digest,  Vol.  I,  p.  22  of  the  Introduction. 

'  Be  Fynn,  2  D.  Q.  &  S.  481  ;  Ra  Sptnet,  2  Ph.  247;  WeUetUg 
T.  Btattfort,  2  Ruis.  21. 

*  See  Du]iell*s  Chiuicer;  Practice,  5th  ed.,  p.  1181, 

*  %  Run.  20. 
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Mardwicke  says  ia  tlie  case  of  Butler  v.  Freeman^' 
*  that  there  must  be  a  suit  depending  relative  to  the 
iofant  or  his  estate '  (applying,  however,  the  latter 
words  rather  to  what  the  Court  is  to  do  with  respect 
to  the  maintenance  of  infants),  or  whether  it  arises 
out  of  a  necessity  of  another  kind, — namely,  that  the 
Court  must  have  property  in  order  to  exercise  this 
jurisdiction,  that  is  a  question  to  which,  perhnpa,  suffi< 
cient  consideration  has  not  been  given.  If  any  one 
ivill  turn  his  mind  attentively  to  the  subject,  he  must 
see  that  this  Court  has  not  the  means  of  acting  except 
vhen  it  has  property  to  act  upon.  It  is  not,  however, 
from  any  want  of  jurisdiction  that  it  does  not  act, 
but  from  a  want  of  means  to  exerdee  its  jurisdic* 
dicUon  ;  because  the  Court  cannot  take  on  itself  the 
muntenance  of  all  the  children  in  the  kingdom. 
It  can  exercise  this  jurisdiction  usefully  and  prac- 
tically only  when  it  has  the  means  of  doing  so; — 
that  is  to  say,  by  its  having  the  means  of  applying 
property  for  the  use  and  maintenance  of  the  infants. 
That  such  has  been  the  doctrine  of  this  Court  for  a 
long  series  of  years,  no  one  eaai  deny." 

Where,  however,  the  in&nt  is  not  possessed  of 
any  property,  persons  desirous  of  obtaining  the 
assistance  of  the  Court  in  aid  of  the  infant  *  may 
attuu  their  end  by  settling  a  small  sum  of  money 
on  the  infant,  or  constituting  themselves  or  other 

■  1  Ambler,  303.  '  Mocpbenon  on  lufanls,  p.  104. 
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peraona  trustees  of  sucli  sum  for  the  iafant.'  Id 
England  £100  is  considered  sufficient  for  this  par- 
pose.  A  suit  can  then  be  instituted  for  the  adminis- 
tration of  this  trust,'  and  the  infant  thereby  becomes 
a  ward  of  the  Court,  and  a  guardian  of  his  person 
can  be  appointed.  This  manner  of  obtuning  the 
assistance  of  the  Court  is  particularly  useful  where 
the  father  of  an  infant,  who  is  possessed  of  no  pro- 
perty independently  of  bis  father,  finds  a  difficulty 
in  enforcing  his  parental  right  to  the  custody  of  bis 
child.  In  Todd  t.  Todd,'  a  young  man  of  seveoteeo 
was  persuaded  by  Lynes,  who  was  the  head  of  a 
religious,  brotherhood,  to  leave  his  father,  and  join 
Lynes'  monastery.  The  father  made  himself  a 
trustee  of  £100  for  the  infant,  and  filed  a  bill  to  make 
his  son  a  ward  of  Court.  He  then  applied  for  and 
obtained  an  order  restraining  Lynes  from  inducing, 
encouraging,  or  permitting  the  infant  to  take  any 
monastic  vows,  and  compelling  Lynes  to  deliver  him 
into  the  custody  of  his  &ther. 
NotiKca-  Although  property  is  necessary  to  give  to  the 
properly  of  Court  thc  mcaus  of  exercising  its  jurisdiction,  there 
wmt  "^  is  no  doubt  that  the  Court  can  appoint  guardians 
jurudktitHi.  ^f  infants  not  domiciled,  and  having  no  property, 

'  Toddv.  Toiid,V.  C  Mdins,  2Stli  Julj,  1873;  S«Zyoiw,22L.  T. 
N.  S.  770. 

'  An  appliCRtioD  can  sUo  b«  nude  b;  petition  without  a  niit.  Sw 
poH,  p.  SOO. 

>  V.  G.  MdinB,  25th  Jul;,  1873,  cited  u  Todd  r.  L]/ne»  in  Sinpstn 
on  luiftDti,  p.  131. 
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in  this  couotry.  Iq  one  case,  wbere  the  iafant  was  ' 
domioiled  in  Scotland,  and  had  a  guardian  and 
tutor  there,  and  was  in  England  solely  for  the 
purpose  of  his  education,  it  was  held  that  he  was 
liable  to  be  made  a  ward  in  Chancery  upon  a  bill 
filed  in  England,  although  the  whole  of  his  property 
was  in  fact  in  Scotland,  and  under  the  power  of  the 
guardian  or  tutor  there.' 

The  Court  will  not,  however,  appoint  as  sole 
guardian  a  person  resident  outfflde  its  jurisdiction,* 
but,  where  tfae  property  of  the  infant  is  within  the 
jurisdiction,  and  the  infant  is  not  in  the  jurisdiction, 
a  person  resident  within  the  jurisdiction  may  be 
appointed  guardian  pro  tanto  to  receive  and  remit  the 
money  allowed  for  the  in&nf  s  maintenance.' 

The  manner  in  which  the  High  Court  can  appoint  Fro««dora 
guardians  of  the  persons  and  estates  of  infants  is,  ™^°' 
as  we  have  seen  above,*  regulated  by  the  practice 
(^  the  English  Court  of  Chancery  at  the  date  of  tfae 
institution  of  the  Supreme  Court,  subject  however 
to  such  alterations  as  may  be  made  by  legislative 
enactments,  or  by  the  rules  of  the  High  Court 
itself. 

The  High  Court  can  appoint  guardians  of  the 
persons  and  estates  of  infants  subject  to  its  juris- 


<  JohiaUme  v.  BtaOit,  10  CI.  &  Fin.  42. 
■  See  Li^m  t.  Fairiet,  Jac  193. 
'  CoverdaU  r.  Oreemoay,  Bignell  1 1. 
*  Ante,  p.  191. 
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diction,  whether  there  be  or  be  not  a  suit  pending 
with  respect  to  such  infants  or  to  their  property.* 
uon'tTbt  '^'  applications  for  the  appointment  of  a  guar- 
"Jp^'^dian  must  be  made  to  the  High  Court  by  a 
petition.*  If  there  be  a  suit  pending  with  respect 
to  the  infant  or  his  property,  the  petition  should  be 
made  in  the  suit. 

There  have  not  been  many  instances  of  the 
appointment  of  guardians  by  the  High  Court  by  a 
petition  without  a  suit.  The  High  Court  has  un- 
doubtedly possessed  the  power  of  so  doing  dnce  its 
foundation,  but  there  seems  to  have  been  no  reported 
instance  of  the  exercise  of  that  power  until  the 
case  of  In  the  matter  ofBittatij  decided  by  Macpher- 
8on,  J.,  on  the  3rd  of  May,  1877.'  In  some  cases 
however  the  Court  would  not  appoint  a  guardiui 
without  a  suit  being  instituted,  as  for  instance 
where  &e  infant's  property  is  large  and  there 
are  any  difficulties  in  the  administration  of  his  pro- 
perty, or  the  care  of  his  person,  or  where  the  legal 
guardians  of  the  infant  are  guilty  of  misconduct, 
and  ought  to  be  superseded  or  controlled.* 

In   most    cases  a  suit   is   unnecessary,   and   a 


'  See  im  flU  maUer  of  BiUan,  2  L  L.  B.  G.  S.  3S7 ;  uid  h  0* 
wtatUr  of  SsedMnifa,  decided  b7  White,  J.,  on  the  Original  Kde  of 
the  High  Court,  Septembsr  29th,  1877. 

*  Smoult  »nd  HjHu'a  Rnlet  and  Orders,  p.  ISO. 

*  2  I.  L.  B.  G.  S.  327.  F<^wed  bf  White,  J^  Ik  Oa  malUr  «/ 
Sgedmnuia,  September  29th,  1877. 

*  SimpsoD  on  Inbnti,  p.  334. 
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peCitioD  without  suit  will  be  sufficient,  as  wliere 
the  appointmeDt  of  a  guardiaa  is  the  only  thing 
required,  or  where  the  property  of  the  infant  is  of 
small  amount,  or  where  the  testamentary  guardian 
has  disclaimed.  A  petition  will  also  be  sufficient 
where  it  is  wished  to  supersede  a  testamentary 
guardian  who  has  acted  in  the  trust,  but  who 
consents  to  be  removed.* 

.Wliere  all  that  is  required  is  the  appoinbnent  of 
a  guardiaa  of  the  infant's  person,  a  petition  without 
suit  will  generally  be  sufficient,  however  large  the 
infant's  property  may  be;*  but  where  it  is  necessary 
to  appoint  a  guardian  of  the  infant's  estate,  a  suit 
will  generally  be  required  ;  and  even  where  a  guar- 
dian of  the  person  of  the  infant  has  been  appointed, 
the  Court  will,  if  there  is  no  suit,  stay  payment  of 
maiatenance  until  a  suit  be  brought,  except  in  very 
special  cases,  as  where  there  is  a  specific  fund  for 
maintenance  oir  the  property  is  very  small.' 

The  petition  for  the  appointment  of  a  guardian  of  S^tJSuU. 
the  person  or  estate  of  an  infant  must  state  the  age 
of  tlie  infant,  the  nature  and  amount  of  his  pro- 
perty, what  relations  he  has  by  the  father's  and 
mother's  side,  and  the  degree  of  relationship  be- 
tween the  proposed  guardian  and  the  infant.* 

'  Be  Maeenilneh*,  «  Ir.  Eq.  393. 

*  R*  Dakt  of  Ntwiiik,  \S  Vet.  447,  note  (b) ;    Duiiell'i  Chao- 
M17  Pnulice,  Acb  edition,  p.  I  IftJ. 
'  Ezparlt  Minml/ord,\0  Ves.   44S. 
'  anvatt  and  Rjtiu'i  Sulet  ud  Ordm,  p.  ISO. 
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The  old  practice  of  the  Supreme  Coutt  was  to 
require  tlio  Master  to  report  as  to  what  person 
should  be  appointed  guardian  of  the  infant,  and  the 
Master  in  his  report  was  required  to  state  tlte  age 
of  the  infant,  the  nature  and  amount  of  liis  property, 
what  rehttions  he  bad  by  the  father's  or  motlier's 
side,  the  degree  of  relationship  between  the  proposed 
guardian  and  the  infant,  and  the  grounds  upon  which 
he  approved  or  disapproved  of  any  person  so  apply- 
ing. Now  that  the  duties  of  the  Master  are  merged 
in  the  Court,  the  appointment  may  be  made  on  the 
peUtioo,  or  the  Court  may  make  a  reference  to  one 
of  its  officers,  or  to  the  Court  itself,  to  enquire  who 
is  a  proper  guardian  for  the  infant.' 

There  seems  to  ho  no  express  rule  of  the  High 
Court  as  to  the  class  of  persons  upon  whom  the 
petition  should  be  seiTed,  The  rule  of  the  Court  of 
Chancery  is,  that  the  summons,  which  answers  in 
this  respect  to  the  petition  to  tlie  High  Court, 
should  be  served  upon  all  the  persons  who  stand 
within  the  same  degree  of  relationship  to  the  infant 
as  the  proposed  guardians,  unless  their  acquiescence 
in  the  appointment  of  the  proposed  guardian  be 
otherwise  proved  or  service  on  them  is  dispensed 
with.* 

In  addition  to  evidence  of  the  facts,  which  must, 

'  See   In  the  matter  of  Billon,  2  I.  h.  R.   U  S.  SSJ,  rollowed  In 
lit  iHaUer  of  Sgedvnniuti,  anU,  p.  300  note  1. 
'  Dini«I]'i  Chancer;  Practice,  SIh  edition,  p.  U9S, 
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Bfl  we  have  seen  above,  be  stated' in  the  petition, 
evidence  is  required  of  the  fitness  of  the  proposed 
guardian,  and  his  willingness  to  act  should  be  proved 
bjr  the  production  of  hia  written  consent' 

A  guiirdian  can  also  be  appointed  by  a  decree  in 
a  suit,  or  on  a  reference  made  by  a  decree  in  a  suit. 

When  the  father  or  other  relation  first  entitled  J^Kbtrf 
to  the  custody  of  the    infant's   person'  — as   the  ^JUJ^ti^^ 
mother  in  the  cose  of  Mahomedan  infant — is  living,  shlidr*^* 
the  Court  will  not,    unless   very  strong  cause  be 
shown,  interfere  with  such  custody,  or  appoint  any 
one  else  to  be  guardian  of  the  infant's  person. 

Blr.  Story,  in  his  work  on  Equity  Jurisprudence,' 
observes,  that  "altbougli  in  general  parents  are 
entrusted  with  the  custody  and  the  education  of 
their  children,  yet  this  is  done  upon  the  natural 
presumption  that  the  children  will  be  properly  taken 
care  of^  and  will  be  brought  up  with  a  due  educa- 
tion in  literature  and  morals  sod  religion,  and  that 
they  will  be  treated  with  kindness  and  afiection. 
But,  whenever  this  presumption  is  removed ;  when?  aa«  mua 
ever  (for  example)  it  is  found  that  a  father  isb«ioK. 
guilty  of  gross  ill>treatment  or  cruelty  towards  bis 
iofaat  children;  or  that  he  is  in  constant  habits 
of  drunkenness  and  blasphemy  or  low  and  gross 


'  Stt  Daoieir*  CbauOBi?  Fnctiee,  5th  edition,  p.  1195. 
*  A*   t«  tbe  peraoD*   «ntilled    to  tlie  right  of  gubnliBuship  of  Mt 
iDfiut,  (M  ante,  Lecture  U.  '    |  1341. 
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debauchery,  or  that  he  profesaes  fttheittical  or 
irreligioos  priDciples;  or  that  his  domestic  associa- 
tions are  snch  as  tend  to  the  corruption  and  con- 
tamination of  his  children,  or  that  he  otherwise 
acta  in  a  manner  injurious  to  the  morals  or  interests 
of  his  children;  iu  every  such  case  the  Court  of 
Chancery  will  interfere  and  deprive  him  of  the 
custody  of  his  children,  and  appoint  a  suitable 
person  to  act  as  guardian  and  take  care  of  them 
and  to  superintend  their  education." 

Where  the  father  indulges  openly  in  habits  of 
profligacy  and  adultery'  or  deliberately  teaches  his 
children  to  swear  and  use  all  kinds  of  low  language/ 
has  been  guilty  of  an  unnatural  crime,*  or  lias 
criminally  assaulted  his  daughter/  the  Court  has 
removed  his  infant  children  from  his  custody. 
Cruelty  to  his  wife,  combined  with  general  bad 
character,*  constant  habits  of  drunkenness  and  blas- 
phemy, poisoning  the  minds  of  his  children,*  cruelty 
to  them,'  have  all  been  held  to  be  grounds  for  the 
interference  of  the  Court. 

Even  less   danger  to  the  child  than  the  above 

■  One  Vardtv.  TFonb,  3  Fbill.  7»l. 

•  WtUuUy  r.  Btau/orl,  3  Kiui.  1 ;  3  BIL  N.  B.  124;  i/ttlm  t. 
Bolnoake,  Macpbenon  od  Infanta^  p.  149. 

■  Ananymout,  2  hiia.  N.   S.  S4. 

*  Swift  t.  Swift,  llJur.K.  S.  148,  4S8;  a.  C.  34  Bear.  S6C,  ud 
84  L.  J.  Ch.  309. 

•  £g  parte  Warntr,  4  B.  C  C.  101. 

*  Cms  oited  b;  Lord  Elilon  in   D«   ManntvitU  r.  Jh  i 
10  Vm.  61. 

^  WiffitU  T.  Hole*,  li  Vw>j  in. 
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eircamstaDces,  provided  it  be  showa  that  it  is 
essential  to  the  safety  or  welfare  of  the  child  that 
the  Other's  rights  should  be  interfered  with,  has 
been  coDsidered  sufficient  to  justify  the  removal  of 
a  parait  from  the  guardianship  of  bis  infant 
children,  as  where  he  was  a  man  of  very  irregular 
habits,  and  had  been  in  prison  for  debt,*  or  was  a 
man  of  a  dissipated  and  worthless  character,  and 
had  married  a  servant.* 

But  before  the  Court  can  interfere  there  must 
be  a  distinct  danger  of  the  child  being  injured,  or 
contaminated  by  remaining  in  the  custody  of  its 
father.  The  Court  will  draw  a  distinction  between 
harshness  and  cruelty,  and  will  interfere  in  the 
latter  case  only.  Occasional  acts  of  severity  are  in- 
sufficient to  justify  interference.  There  must  be  a 
persistent  and  continous  course  of  ill-treatment.  * 
The  fact  that  the  father  is  living  in  adultery  would 
also  he  insufficient,  where  he  is  careful  not  to  bring 
his  children  into  any  contact  with  his  mistress.^ 

Where  on  tlie  death  of  the  &ther  the  mother 
has  the  custody  of  her  infant  children,  she  may 
he  removed  by  the  Court  on  the  ground  of  miscon- 
duct,' or  unfitness.* 

■  Rt  Fgnu,  2  D.  Q.  &  a  M7. 

'  /«  re  Cm-miek*,  S  Ir.  Eq.  R.  204. 

*  Cwtitt.  CWfM,  B  Jur.  N.  8.  IMT. 

<  n.  T  Oreenkili,  4  A.  &  B.  634;  BnU  r.  Bali,  a  Km.  U. 

*  Sae  Seath  t.  Owwm,  1  Vm.  Sen.  1C8. 

*  Sm  BegMtlum  t.  fi^yiuAaM,  1  C<h.  17t. 
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Silao^  '^^®  Court  will  QOt  interfere  witli  the  custody  of 
•'  '"'""•  children  by  the  father  on  account  of  his  religious 
principles,  nor  will  it  interfere  with  the  religi- 
DUB  education  of  children  bj  their  father ;  but 
after  the  father's  death  the  Court  will,  in  manj 
cases,  interfere  with  the  mode  of  religious  education 
adopted  bj  the  mother  or  other  guardian.  Accord- 
ing to  law  a  father  has  a  right  to  have  his  children 
brought  up  in  his  own  religion,  both  during  his  lif« 
time  and  after  his  death.*  This  principle  has,  for  ft 
long  time,  been  recognised  by  the  English  Courts;* 
and  in  Skinner  v  Or<ie'  where  the  father  of  tlie 
infant  was  a  Christian,  and  the  mother  after  the 
death  of  the  father  became  a  Mahomedan,  and  was 
bringing  up  the  child  iu  the  Mahomedan  faith,  tbe 
Privy  Council  upheld  the  order  of  tbe  High  Court 
at  Allahabad  i-emoving  the  child  from  the  guardian- 
ship of  the  mother  under  the  provisions  of  Acts  XL 
of  1858  and  IX  of  1861,  and  placing  her  under  a 
Christian  guardian. 

In  that  case  the  Trivy  Council  in  their  judg- 
ment said — "  The  course  of  decisions  in  tbe  English 

'  Sm  a  Ike  matUr  of  HimBoA  Boi«,  1  B3A6  111;  Hu  Qam 
T.  Vaighm,  S  B.  L.  R.  418. 

»  TaOat  1.  ShrmMlmiTi,  4.  M.  &  C.  672;  fl»  2Ve«*my,  L.  K. 
1  Eq.  431  i  ibid,  1  Ch.  2SS ;  Baaktvorlh  v.  HauknoorOt,  L.  B. 
6  Ch.  539,  «Dd  other  OMei  cited  in  Simpson  od  the  Law  of  I□fut^ 
p.  120,notet/andf. 

■  L.  R.  4  P.  C.  60 ;  S.  C.  10  B.  L.  B.  135,  ud  14  Moo.  I.  A.  909. 
The  deoiiion  of  th«  High  Court  at  AlUIubid  in  thiicMe  U  i«port*d 
in  2  N.  W.  P.  Uep*.,  p.  279. 
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and  Irish  Courts  of  Chancery  has  been  such  as 
to  lay  it  down  as  a  matter  of  positive  law  of  the 
Coart  that,  in  the  matter  of  religious  education, 
great  and,  in  the  absence  of  controlling  circum- 
stances, paramount  weight  should  be  given  to  the 
expressed  or  implied  wishes  of  the  deceased  father. 
It  was  contended  with  some  plausibility  before  their 
Lordships  that  this  rule  had  its  origin  in  the  statutory 
power  of  English  fathers  to  appoint  guardians  for 
tbeir  children.  However  this  may  be,  their  Lord- 
ships do  not  think  it  desirable,  for  the  determinatioiL 
of  this  case,  to  refer  to  or  rely  on  any  such  rule. 
Tie  Indian  Act '  cert'iinly  does  not  expressly  refer 
to  any  such  right,  and  appears  to  have  had  one 
object  in  contemplation,  tlie  protection  of  the  infant 
ward,  and  to  have  given  the  Judge  (subject,  of 
course,  to  appeal)  the  power,  and  to  have  imposed 
on  him  the  duty,  of  doing  what,  in  his  judgment, 
is  best  for  the  infant,  and  no  other  power  or  duty, 
la  India,  however,  all,  or  almost  all,  the  great 
religious  communities  of  the  world  exist  side  by 
side  under  the  impartial  rule  of  the  British  Got- 
ernment;  while  Brahman  and  Buddhist,  Christian  and 
M&liomedan,  Parsee  and  Sikh  are  one  nation, 
enjoying  equal  political  rights  and  having  perfect 
equality  before  the  tribunals,  they  co-exist  as 
separate  and  very  distinct    communities,    having 
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distinct  laws  afiectiog  every  relation  of  life.  Th« 
law  of  husband  and  wife,  parent  and  child,  the 
descent,  devolution,  and  disposition  of  property, 
are  all  different,  depending  in  each  case  on  the  body 
to  which  the  individual  is  deemed  to  belong  :  and 
the  difference  of  religion  pervades  and  governs  all 
domestic  usages  and  social  relations.  From  the 
very  necessity  of  the  case,  a  child  in  India,  under 
ordinary  circumstances,  must  be  presumed  to  have 
his  father's  religion,  and  his  corresponding  civil 
and  social  status;  and  it  is  therefore  ordinarily,  and 
in  the  absence  of  controlling  circumstances,  the 
duty  of  the  guardian  to  tnun  his  infant  ward  ia 
such  religion." 

This  rule  is  applicable  whether  or  not  the  father 
has  left  any  directions  as  to  the  religiona  education 
of  his  minor  children.' 

Where  the  parents  of  the  child  are  not  of  the 
same  religion,  tiie  mother  cannot,  after  the  death 
of  the  father,  even  where  ho  has  left;  no  directions 
on  the  subject,  educate  the  infant  in  her  own  reli- 
gioQ.  She  may  have  charge  of  them,  but  she  is 
bound  to  bring  them  up  in  their  father's  religion.* 
This  rule,  it  is  true,  would,  in  many  cases,  crests 
a  barrier  between  a  widowed  mother  and  her  infant 
child ;  but  apart  from  tlie  right  of  the  father  to  con- 
trol the  religious  education  of  bis  infant  children, 

■   ttaiektmorlh  t.  Bawhn^rth,  L.  R.  6  Ch.  SSi. 
*  See  SimpBon  on  tb«  L«i>  of  Inruita,  p.  132. 
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it  is  manifestly  for  the  benefit  of  infants  that  they 
should  not,  on  the  death  of  their  fathers,  be  liable 
to  a  change  of  religion  as  a  result  of  the  change  of 
guardianship. 

The  right  of  the  father  to  control  the  religious  Bight  can. 
education  of  his  infant  children  is  one  ^ven  to  him  i»»i 
by  the  law  not  for  bis  own  benefit,  but  for  that  of  his 
children.     He  cannot,  therefore,  release  such  right 
or  bind  himself  to  execute  it  in  a  particular  way.' 

This  rule  has  been  held  even  to  extend  to  an  Ant«->iiip- 
agreemeat  made  with  respect  to  the  religious  educa-  ''«■"*' 
tion  of  their  children  bj  the  father  and  mother  before 
marriage,  even  though  the  marriage,  but  for  such 
agreement,  would  not  have  taken  place.*  Such  ante- 
nuptial  agreements  are,  however,  very  common  in 
England  in  the  case  of  marriages  between  persons 
of  different  religions  ;  and  they  are,  after  the  death 
of  the  father,  often  of  utility  to  the  Court  in  deter- 
mining  whether  the  father's  rights  have  been  lost  by 
waiver.* 

In  some  cases  the  father  has  been  held  to  have  WbItu  of 
waived  by  bis  conduct  before  his  death  his 
right  that  his  children  after  his  death  shall  be 
brought  up  in  his  religion,  and  under  certain  cir- 
cnmstances  a  father,  during  his  lifetime,  loses  by 
waiver   that  right  ;    but   in   the  latter  event  the 


<  Andrew*  t.  SaU,  L.  R.  8  Ch.  636. 
■  See  Andrtm  t.  SiM,  L.  ft.  8  Ch.  632. 
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Court  would  require  very  mucb  stronger  evideiiGe 
of  the  waiver  than  id  the  former. 

There  is  no  distinct  rule  to  be  laid  down  as  to 
what  kind  of  conduct  constitutes  a  waiver  on  the  part 
of  the  father,'  but  it  may  be  laid  down  broadly  that 
when  a  father  has,  during  his  lifetime,  for  some  time 
permitted  his  children  to  be  brought  up  in  a  religion 
differing  from  his  own,  it  would,  in  questions  arising 
after  his  death  with  respect  to  their  religious  educa- 
tion, be  held  that  he  had  waived  his  right  to  hare 
them  brought  up  after  his  death  in  his  own  religion. 

In  Hill  T.  Hill,^  where  a  Roman  Catholic  father 
(who  lived  till  his  eldest  child  was  seven  years  old) 
allowed  the  mother,  who  was  a  Protestant,  to  have 
the  exclusive  charge  of  the  education  of  the 
children  during  his  life,  and  they  were  with  his  full 
knowledge  brought  up  in  the  Protestant  faith,  Vice- 
Chaucellor  Wood,  held  that  he  had  abdicated  his 
right  to  direct  the  religious  education  of  hia 
children;  and  in  ordering  a  scheme  to  be  settled 
for  their  education,  disregarded  a  direction  in  his 
will  that  they  should  be  brought  up  in  the  Boman 
Catholic  faith.  In  this  case  the  will  was  in  reality 
the  only  evidence  of  the  father's  desire,  and  be 
had  by  his  acts  during  his  lifetime  abundantly 
shown  a  relinquishment  of  the  religious  educatioa 
of  the  children  to  their  mother. 

'  See  Simpaon  on  the  Lftw  of  Infanta,  p.  122. 
*  31  L.  J.  Ch.  £05 ;  8  Jur.  N.  S.  609. 


zed.yGOOgle 


LBO.    v.]  BT   THE   HIGH   COUBT.  211 

The  cases  seem  to  show  that,  where  the  father 
has  allowed  his  childrea  to  he  educated  io  a  parti- 
cular religion  sufficieutly  loog  for  them  to  have 
imbibed  the  priaciples  of  that  religion,  it  may,  after 
bis  death,  be  assumed  that  he  intended  to  waive 
his  rights  in  respect  of  their  religious  education. 

This  principle  may  be  carried  to  some,  though  not 
nearly  to  the  same,  extent  during  the  lifetime  of 
the  father.  In  Lyons  v.  Blenkin^  Lord  Eldon 
said,  that  the  only  case  in  which  the  Court  could 
interfere  with  the  father's  rights  in  respect  of  the 
religious  education  of  his  infant  childrea  was,  where 
he  bad  permitted  them  to  be  brought  up  by  other 
persons  of  a  particular  persuasion,  so  as  to  make 
it  difficult  for  the  Court  not  to  see  that  the  happi- 
ness of  the  children  must  be  affected,  if  interrupted 
in  the  course  of  their  education  in  those  principles, 
and  that  their  father  would  be  the  author  of  that 
suifering  to  them. 

Where  the  father  or  other  guardian  changes  his  eh**  « 
religion,  he  does  not  lose  his  right  to  the  custody  iei>g»n  bj 
of  the  infant;  but  if  the  infant  had  been  educated 
in  his  father's  former  religion  sufficiently  long 
enough  to  have  imbibed  the  principles  of  that 
religion,  the  father  or  other  guardian  would,  by 
changing  his  religion,  lose  the  control  of  the  reli- 
gious education  of  tlie  infant. 
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^^™  Act  XXI  of  1850  provides  that  "  so  mach  of 
auj  law  or  usage  now  in  force  within  the  territories 
subject  to  the  goTemment  of  the  East  In^a  Com- 
pany, as  inflicts  on  any  person  forfeiture  of  rights 
of  property,  or  may  be  held  in  any  way  to  impair 
or  afiect  any  right  of  inheritance,  by  reason  of  his 
or  her  renouncing,  or  having  been  excluded  irMn 
the  communion  of  any  religion,  or  being  deprived 
of  caste,  shall  cease  to  be  enforced  as  law  in  the 
Courts  of  the  East  India  Company  and  in  the 
Courts  established  fay  Royal  Charter  within  the  said 
territories."  A  right  of  guardianship  has  been  held 
to  be  a  right  within  the  meaning  of  this  Act^ '  but 
this  Act  has  not  made  any  alteration  in  the  law  vrith 
respect  to  the  religious  education  of  infants. 

Although  the  Court  will  not  interfere  with  the 
custody  of  children  by  the  father  on  account  of  his 
reli^ous  principles,  the  English  Court  of  Chancery 
considers  the  absence  of  all  religious  principles 
as  a  good  ground  for  interference,  and  where  the 
father's  religious  principles  are  such  as  to  justify 
in  his  mind  and  to  cause  him  to  represent  to  others 
as  moral  and  worthy  of  recommendation,  conduct 
which  other  persons  would  consider  immoral,  or 
when  the  father  by  his  opinions  and  conduct  de- 
monstrates that  he  must  and  does  deem  it  a  matter 
of  duty,   which   his   principles  impose  upon  him, 

■  Muchoo  V.  Aritxnt  Sakoo,  5  W.  B.  C.  B.  289. 
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to  recommend  to  his  children  that  conduct  in  some 
of  the  most  important  relatioos  of  life  as  moral 
and  Tirtuoua,  which  the  law  considers  as  immoral 
and  TictouB,'  then  the  Court  of  Chancery  would  in- 
terfere. Speculative  religious  opinions  are  not  any 
g^round  for  interference,  unless  they  are  such  as  the 
law  considers  dangerous  to  society.^ 

It  is,  however,  difficult  to  say  to  what  extent 
the  High  Court  would  interfere  in  cases  where  the 
father's  religions  opinions  are  such  as  would,  if  he 
had  lived  in  England,  have  justed  his  removal  by 
the  Court  of  Chancery.  Probably  the  Court  would 
consider  itself  hound  to  interfere ;  but  would 
make  such  allowance  as  the  customs,  habits,  and 
opinions  of  the  inhabitants  of  this  country  might 
require  to  be  made. 

It  may  ako  happen  that,  apart  from  questions  of  Wiirsr  oi 
religious  education,  the  father's  conduct  may  be  <:»mo<>7- 
such  as  to  amount  to  a  waiver  of  his  right  to  the 
care  and  custody  of  his  children.'  The  principle 
of  these  cases  is  similar  to  that  of  the  cases  above 
'  mentioned,  viz.,  that  when  a  father  has  for  some 
time  acquiesced  in  a  certain  course  of  education 


>  SkeO^  T.  Wetlbrix^,  Jac.  266,  b.  :  Thomiu  t.  Bobtrli,  a  D.  G. 
Its.  75a. 

■  See  Lgoiu  t.  Bltnkin,  Jac.  356. 

*  See  JUodhootoodtm  Moakirjte  t,  Jaditbclimder  Banerjee,  3  W.  B. 
C.  B.  191. 
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for  his   infaDt  children,    he    cannot  arbitrarily   or 
capriciouslj  alter  that  course." 

The  direction  of  bis  children's  education  is,  apart 
from  special  circumstances,  in  the  hands  of  the 
father  alone,  and  the  fact  of  his  insolTencj  or 
poverty  will  not,  provided  he  be  of  good  character, 
deprive  him  of  such  right,  even  Trben  the  infants 
would,  on  account  of  a  special  provisiua  or  fund  for 
their  benefit,  obtain  greater  pecuniary  advantages, 
and  a  better  education  by  the  custody  of  tbem 
being  entrusted  to  a  person  other  than  their  father.* 
In  Ex  parte  ffopkins,'  Lord  Chancellor  King  said, — 
*'The  father  is  entitled  to  the  custody  of  his  own 
children  during  their  infancy,  not  only  as  guardian 
by  nurture,  but  by  nature,  and  it  cannot  be 
conceived  that  because  another  thinks  fit  to  give 
a  legacy,  though  never  so  great,  to  my  daughters, 
therefore  I  am  by  that  means  to  be  deprived  of  a 
right  which  naturally  belongs  to  me — that  of  being 
their  guardian."  But  if  the  father  has  once  permit- 
ted to  his  children  the  advantages  of  a  special  fund 
provided  for  their  education  and  support,  he  cannot  ■ 
afterwards  prevent  their  receiving  the  benefits  of 
that  fund.*   In  one  case"  where  a  sum  of  money  was 

'  8ee  Lyoni  v.  Blenkin,  Jac.  2iS  ;  Powel  y.  Cleaner,  2  Bra  C.  C.  4d9 ; 
and  [cDBea  collected  in  Siiupson  on  the  Lnw  of  Infanta,  p.  142,  uote  (ic). 

*  Ki^alrick  t.  Kilpatrick,  Reg.  Lib.  1828,  A,  fol.  2106.     Macpher- 
■on  on  the  Law  of  Infanta,  p.  142. 

*  S  F.  Wma.  134.  •  See  Lyout  v.  BUmkia,  Jac.  241!. 

*  Coition  V.  Jiorrit,  Jac.  3S7  u. 
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left  to  an  infant  with  a  direction  that  its  education 
should  be  committed  to  trustees,  and  a  legacy  was 
also  left  to  the  father  on  condition  of  his  not  interfer- 
ing in  it,  and  the  father  had  accepted  the  legacy  to 
faim,  he  was  required  to  enter  into  an  undertaking 
not  to  interfere  with  the  education.  If  he  had  not 
accepted  the  legacy,  the  Court  could  not  have 
forced  him  to  accept  its  conditions. 

An  agreement  by  the  father  to  give  up  entirely 
the  custody  and  control  of  his  children  to  their 
mother  is  against  the  policy  of  the  English  law,' 
unless  the  father  be  by  such  agreement  doing  only 
what  the  law  would  compel  him  to  do,*  as  where  he 
has  been  guilty  of  gross  misconduct,  or  there  is 
danger  of  moral  contamination  to  the  child  if  it 
remains  with  him ;  also  where  the  father  has  permit- 
ted the  mother  or  some  other  person  to  educate 
and  have  the  custody  of  the  child  without  himself 
interfering  with  its  education. 

The  father  can  at  any  time  rescind  nn  agreement 
made  with  persous  other  than  the  mother  to  give 
up  to  them  the  custody  of  his  infant  children,' 
provided  that  it  has  not  been  so  acted  upon  that  a 
revocation  of  it  would  injuriously  affect  the  child. 


'  Sm  Bwpt  T.  Hope,  8  D.  M.  &  Q.  731 ;  aod  ^  Joh%  t.  £(.  John, 
ItVea-SSl. 

•  See  Svijl  T.  Sunjl,  11  Jar.  N.  S.  148  and  4S8  ;  S.  C.  34  Besv.  366, 
ud  34  L.  J.  Ch.  309. 

'  BiU  V.  Qomme,  1  Beav.  Sit  i  S.  C.  on  >ppe&l,  S  M.  &  C.  iSO. 
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Tbe  principles  upon  which  the  Court  removes 
the  father  from  the  guardianship  of  his  infaof 
children  apply  with  greater  force  to  the  case  of 
other  guardians  of  an  infant. 

Tbe  Court  has  complete  discretion  with  respect 
to  the  appointment  of  guardians;  but  where  there 
are  testamentary  guardians'  the  Court  will  not 
appoint  others,  unless  they  have  been  guilty  of  im- 
proper conduct.*  Tbe  Court  will  generally  appoint 
as  guardian  the  person  who  is  entitled  to  act  as 
such  in  the  absence  of  an  appointment  by'  tbe  Court ; 
but  good  character  and  capacity  for  tbe  trust  are 
indispensable  qualifications  for  the  appointment.* 

In  some  cases  the  Court  will,  instead  of  removing 
tbe  existing  guardian,  and  appointing  a  person  to 
act  in  his  place,  make  orders  regulating  the  conduct 
of  the  guardian,*  and  this  is  the  proper  course 
where  tbe  conduct  of  tbe  guardian,  though  in  sonae 
sense  blameworthy,  has  not  been  sufficiently  bad  to 
justify  bis  removal  from  tbe  trust. 
sacorit;  to  A  pcrsou  appointed  by  the  High  Court  guardian 
sii£u4d/  of  the  estate  of  an  infant  must  give  security  for  the 
due    performance   of  his  trust;*  but  security  will 

*  A>  to  the  appointment  of  testameotar;  guacdiana,  we  tnte.  Lec- 
ture 11. 

*  See  BeatUt  t.  Johntltme,  1  Fh.  3D. 

'  The  Court  will  recognise  guardians  of  foreign  tofanta,  who  have 
been  appointed  bj  Court*  of  competent  juriadictjon  in  tbar  owa 
country.    Ni^iiil ».  ViUera,  L.  R.  a  Eq.  704. 

'  Boaek  J.  Gan<m,  1  Tea.  Sen.,  100. 

*  See  Smoult  and  Byan'a  Kulea  and  Orden,  p.  ISO. 
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rarely  be  required  from  a  guardian  of  the  perfion  of 
the  infant. 

When  a  guardian  of  the  person  or  estate  of  an  Jl^*  ^(?y 
infant  has  heen  appointed  by  the  Court,  the  infant  c^'j;^'' 
is  said  to  be  a  ward  of  Court,  and  as  such  is 
entitled  to  the  particular  care  and  protection  of  the 
Court  Properly  speaking  a  ward  of  the  Court 
is  a  person  who  is  under  a  guardian  appointed  by 
the  Court ;  but  whenever  a  suit  is  instituted  in  the 
the  Court  relative  to  the  person  or  property  of  an 
infant,  although  he  is  not  under  any  general  guar- 
dian appointed  by  the  Court,  he  is  treated  as  a  ward 
of  the  Court  and  as  being  under  its  special  cogni- 
zance and  protection.' 

An  order  for  the  maintenance  of  an  infant  would 
also,  it  seems,  constitute  the  infant  a  ward  of  Court.* 
It  would  also  probably  be  held  that  a  payment 
into  Court  of  monies  belonging  to  a  minor  under  the 
provisions  of  Section  46  of  the  Indian  Trustee  Act,' 
would  constitute  such  minor  a  ward  of  the  Court.* 


■  Stor7'B  Equitj  JariiprudenM,  §  13S2  ;  PndUUm  t.  Maektvrg, 
3  Dick  736 ;  Gym  t.  OUbanl,  1  Dr.  &  Sid.  356;  Sluart  v.  Bule, 
9  H.  L.  G.  440 ;  BitgAe*  t.  Seienet,  Amb.  302.  See  Llao  Mscphenoa  on 
InCutB,  p.  104, 

*  Ac  OroAoM,  L.  B,  10  £q.  330. 

*  XXVU  of  1866 

*  Bm  euei  under  the  Trustee  Kelief  Act,  cited  in  Simpwo  on  the 
Uw  of  In&nts,  p.  233,  note  (■). 
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LECTURE   YI. 


&UUKAKY  P0W6B8  POSSESSED  BY  THE  COUBTS  IS  BEK8AL 
WITH  EEFBEENCE  TO  THE  CUSTODY  OP  IMFAinB. 

Aa  w«  have  seen  io  the  two  preceding  lectares 
the  powers  posseBsed  by  the  Civil  Courts  in  the 
mofussU  of  Bengal,  and  by  the  High  Court,  to 
appoint  guardians  of  infants  can  only  be  exercised 
when  the  infant  is  possessed  of  property.  Th& 
Courts,  howeTor,  possess  certain  sammary  powers 
with  reference  to  the  disposal  of  the  custody  of 
infants.  These  powers  can  be  exercised  indepeod- 
ently  of  the  possession  of  property  by  the  infant 
In  the  case  of  infants  possessing  no  property,  the 
exercise  of  these  powers  affords  the  only  means  of 
preventing  improper  custodians  retaining  the  custody 
of  their  perB(»is,  while,  in  the  case  of  i  nfants  possessed 
oi  property,  these  powers  afford  a  remedy  against  the 
danger,  which  is  often  attendant  upon  the  delay 
of  protracted  proceedings  for  the  appointment  of 
a  guardian. 

The  summary  powers  of  the  District  Courts  io 
xhe  mofussil,  and  those  of  the  High  Court  at 
Calcutta,  are  distinct,  and  are  guided  by  difl^ot 
procedures. 
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The  powers  of  the  mofussil  Courts  are  regulated  summer 

'  "  povtn  of 

by  Act  IXof  1861,  which  oame  into  force  on  the  S;!,',^"'^ 


procedure  for  eoforcing  the  right  of  guardianship 
to  tlie  perBons  of  minora,  and  for  preTcntiug  danger 
to  miuors  by  their  remaining  in  improper  custody. 

That  Act  does  not  interfere'  with  the  jurisdic- 
tion exercised  by  the  High  Court,*  by  the  Court  of 
Wards,'  or  by  the  Civil  Courts  acting  under  Act  XL 
of  1858/ 

It  has  been  held  that   Act  IX  of  1861  hasnoEmopMa 
application  to  European.  Britisb   subjects,  and   tliatiabj«ct>. 
the  High  Court  alone  can  appoint  guardians  or 
provide  for  the  custody  of  minors  coming  under 
that  denomination.     In  Skannoti's  case,'  where  the  shinaon'* 
&ther  presented  a  petition  to  a  Zillah  Judge  under 
Act  IX  of  1861,  claiming  the  possession  and  custody 
of  his   two  minor  children,  alleged  to  be  detained 
by  tlieir  mother,  the  parties  being  European  firitisli 
subjects,  the  High  Court  of  the  Nortli-Westeru  Pro* 
viuces,  atter  pointing  out  that  when  Act  IX  of  1861 
came  into  force  the  District  Courts  could  not  appoint 
guardians  of  European  British  subjects,   said  with 
reference  to  that  Act  : — "  The   effect  of  this  Act 


'    Sec.  7.  '    See  Lecture  V. 

*  See  Lecture  III.  '    See  Lecture  IV. 

*  2  N.  W.  P.  Rejw.,  n ;  Ma,  howeyer,  In  re  W.  N.  HuUon,  3.  W. 
R.  Rec.  Ref.  S.  Ah  to  the  eummarj  powers  of  the  High  Court  witti 
iMpect  to  the  cnstodjr  of  Europeui  Britub  ■ubjectx,  itepott,  ptige  220. 
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was,  -we  think,  rightly  stated  in  the  case'  decided 
by  the  Puojab  Chief  Court,  to  which  we  referred 
during  the  argument.  The  learned  Judge  who 
decided  that  case  says  : — '  Act  IX  of  186 1  is 
to  amend  the  law  for  hearing  suits  relatire  to 
the  custody  and  guardianship  of  minors,  aud 
affects  only  to  amend  the  previously  existing 
law ;  moreorer,  the  Act  did  not  a£fect  to  alter 
the  law  as  to  the  guardianship  of  minors,  but 
to  alter  the  law  as  to  the  hearing  of  suits  in 
relation  to  that  matter.  The  Act  relates  to  proce- 
dure, and  procedure  alone,  from  the  beginniug  to 
the  end.'  That  was  a  different  case  from  the 
present  one,  the  question  there  being  whether  the 
Act  conferred  jurisdiction  or  authority  on  a  District 
Court  to  appoint  a  guardiau  of  a  minor  who  is  a 
European  British  subject.  The  appointment  of  a 
guardian  was  held  to  be  matterof  jurisdiction  and  of 
substantive  law ;  and  the  Act  was  construed  to  refer 
only  to  the  procedure  in  cases  of  the  description 
therein  mentioned,  and  therefore  to  have  no  appli- 
cation. In  the  present  case  the  application  is  not 
to  appoint  a  guardian,  but  the  father  and  natural 
guardian  applies  for  the  Court's  aid  to  enforce  his 
rights,  and  to  obtain  possession  of  the  persons  of 
his  minor  children.  Such  aid  the  Supreme  Court 
formerly  afforded,  and  the  High   Courts,  having 

>     7n  Ike  wtaUer  of  CtarUtU*  TmUshem,  astb  Fsb.,  1867. 
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succeeded  to  much  of  the  jurisdiction  aod  authority 
of  that  Court,  may  now  be  enabled  in  like  manner 
to  interfere.  We  have  at  present  only  to  determine 
whether  the  Act  authorizes  the  interference  of  the 
District  Court.  It  is,  we  think,  a  law  of  procedure 
merely  for  particular  cases :  it  does  not  alter  juiis- 
diclioa}  or  transfer  from  one  tribunal  to  another 
powers  previously  belonging  to  the  former  alone ; 
nor  can  it,  in  our  opinion,  be  held  to  hare  given  a 
new  concurrent  power  to  the  District  Court. 

"  The  4th  section  of  the  Code  of  Civil  Procedure' 
was  cited,  which  enacts  that  no  person,  bj  reason 
of  place  of  birth  or  descent,  shall  be,  in  any  civil 
proceeding  whatever,  excepted  from  the  jurisdiction 
of  any  of  the  Civil  Courts 

"  This  general  provision  of  law  does  not,  in  our 
opinion,  affect  special  legislation,  such  as  that  which 
has  been  provided  for  the  care  of  the  persons  and 
property  of  minors." 

Act  IX  of  1861  provides*  that  any  relative  orTheprort 
friend  of  a  minor  who  may  desire  to  prefer  any  ^^^^  "* 
daim  in  respect  of  the  custody  or  guardianship 
of  such  minor,  may  make  an  application  by  petition, 
either  in  person  or  by  a  duly  constituted  agent,  to 
the  principal  Civil  Court  of  original  civil  jurisdiction 
in  the  district,  by  which  such  application,  if  pre- 
ferred in   the   form   of  a  regular  suit,   would   be 

■    ActVIUonsn.  *    Seel. 
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cognizable,  that  is  to  say,  to  the  principal  Court  of 
ordinsrj'  original  civil  jurisdiction  in  the  district 
witliin  wliicb  the  minor  is  residing  at  tbe  time  tbe 
petition  is  presented. 

The  High  Court  may,  from  time  to  lime,  by 
order,  authorize  any  District  Judge  to  transfer  to  a 
Subordinate  Judge  or  Munsif  under  the  control  of 
such  District  Judge,  any  proceedings  under  Act  IX 
of  1861,  or  any  class  of  such  proceedings,  specified  in 
such  order,  and  then  pending,  or  thereafter  ingti-* 
tuted,  before  such  IKstrict  Judge.* 
'  Tbe  petitioner  must  set  forth  in  his  petition  the 
grounds  of  his  application.'  The  Court,  if  satisfied 
by  examination  of  the  petitioner,  or  his  agent  if  he 
appear  by  agent,  that  there  is  ground  for  proceed- 
ing, must  gire  notice  of  the  application  to  the 
person  named  in  the  petition  as  having  the  custody 
or  being  in  the  possession  of  the  peraon  of  such 
minor,  as  well  as  to  any  other  person  to  whom 
the  Court  may  think  it  proper  that  such  notice 
should  be  given,  and  must  fix  as  early  a  day  as 
may  be  convenient  for  the  hearing  of  the  petition 
and  the  determination  of  the  right  to  the  custody 
or  guardianship  of  such  minor.' 

'  Maharante  Ram  Bantee  Koontearet  v.  Maharante  SooAA 
KooniBoree,  7  W.  R.  C.  K.  321  i  S.  0.  2  Iiid.  Jur.  N.  S  193  ;  JUui$owtia 
Baratundari  Baulabi  v.  Mtutamul  Jogadarga  Baiitabi,  4  3.  L.  R. 
App.  36;  S.  C.  13  W.  It.  U.  R.  112  j  KTittoehmuUr  Ackarjtt  t. 
Kiuhee  Thakooranee,  23  W.  K.  0.  ft.  310. 

*    Act  VI  of  1371,  vec.  27.  >    Act  IX  of  IS61,  aec  I. 
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Aet  IX  oiF  1861  fnrther  provides  as  follows  :— 

"  Section  2.— The  Court  may  direct  that  the  person 
having  the  custodj',  or  heing  in  possession  of  the 
person,  of  such  minor  shall  produce  him  or  her  in 
Court,  or  in  any  other  place  appointed  by  the  Court, 
on  the  day  fixed  for  the  hearing  of  the  petition,  or 
at  any  other  time,  and  may  make  such  order  for 
the  temporary  custody  and  protection  of  such 
niiuor  as  may  appear  proper. 

*^  Section  3. — On  the  day  appointed  for  the  hearing 
of  the  petition,  or  as  soon  after  as  may  be  practicable, 
die  Court  shall  hear  the  statements  of  the  parties 
Or  their  agents,  if  they  appear  by  agents,  and  such 
evidence  as  they  or  their  agents  may  adduce, 
and  thereupon  shall  proceed  to  make  such  order- 
as  it  shall  think  fit  in  respect  to  the  custody  or 
goardianship  of  such  minor,  and  the  costs  of  the 
case. 

"  S&:tion  4. — ^In  cases  instituted  under  this  Act, 
the  Court  shall  be  guided  by  the  procedure  pres- 
cribed in  Act  yni  of  1859'  in  so  far  as  the  same 
^all  be  applicable  and  material  ;  and  any  order 
made  by  the  Court  may  be  enforced  as  if  such  order 
had  been  made  in  a  regular  suit." 

Although  the  Court  is  directed  by  this  Act  to  Tbe  un- 
make such  order  as  it  shall  think  fit   in  respect  to  teaumm- 


■    See  Act  X  of  1877,  mo.  3,  by  which  Act  X  of  1877  U  nibatitated 
br  Act  Vin  of  1809,  in  this  section  of  Act  Dt  of  isei. 
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mVi!^  the  cnstody  or  guardianship  of  a  minor,'  Buch 
be^pwftf-  pjoYision  does  not  pve  to  the  Civil  Court  such  a 
large  discretion  as  it  possesses  in  proceedings  under 
Act  XL  of  1858.  In  fact,  the  words  "  as  it  shall 
think  fit "  do  not  in  reality  import  any  discretion. 
They  merely  amount  to  a  direction  to  the  Court 
to  use  its  judgment  in  accordance  with  the  rules  of 
law. 

The  preamhle  to  Act  IX  of  1861  is  as  follows:— 
"Whereas  it  is  expedient  to  amend  the  law  for 
hearing  suits  relative  to  the  custody  and  guardian- 
ship of  minors."  This  shows,  as  pointed  out  in 
Shanmm's  case,*  that  that  Act  is  one  of  procedure 
only,  and  makes  no  alteration  in  the  powers  pos- 
sessed previously  to  that  Act  hy  the  IKstrict  Courts. 
It  is,  therefore,  the  duty  of  the  Court  proceeding 
under  Act  IX  of  1861  to  prefer  to  all  others  the 
natural  or  testamentary  guardian*  of  the  infant, 
'unless  he  be  incapacitated  from  performing  his  datjr 
as  guardian,  or  his  character  be  such  as  to  render 
him  unfit  for  the  post.  Fitness  is  not,  in  proceed- 
ings under  Act  IX  of  1861,  as  in  those  under 
Act  XL  of  1868,  the  first  question  for  the  Court  to 
determine. 


■    Sec.  a.  »    2  N.  W.  P.  Rep,  79.  tmtt  p.  819. 

*  See  Beediun  Bibee  t.  Fmaioolah,  20  W.  K.  C.  B.  411  j  eee  Lee- 
tare  U,  u  to  who  ere  Datonl  guftrdkiu,  tnd  u  to  the  sppoiatmaat  ef 
teeUmeatary  gauditiu. 
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Act  IX  of  1861  provides*  that  notliing  in  that  p^»«;;^-^ 
Act  sball  be  taken  to  interfere  with  the  jurisdiction tmfc"' 
exercised  under  Act  XL  of  1868,  or  by  the  Court  oJd^^'*' 
of  Wards,  80  even  after  provision  has  been  made,  a«xloi 

^  '^  '  1868,  or 

under  Act  IX  of  186 1,  for  the  custody  and  guardian-  ^^f*^^ 
ship  of  a  minor,  there  may  be  an  appointment  of  a  ^"^ 
guardian  under  Act  XL  of  1858,  or  under  the 
Court  of  Wards  Act.*  As  the  Court  cannot,  under 
Act  IX  of  1861,  superintend,  or  make  any  order 
concerning  the  maintenance  and  education  of  the 
infant,  it  is  evident,  that,  vrith  respect  to  infants 
who  possess  property  sufficient  for  their  support 
and  education,  an  order  under  that  Act  is  only 
intended  to  extend  until  provision  is  made  for 
them,  and  a  guardian  of  their  persons  is  appointed 
under  the  powers  conferred  upon  the  Civil  Court 
by  Act  XL  of  1&58,*  or,  in  the  case  of  infants  sub- 
ject to  the  jurisdiction  of  the  Court  of  Wards,  until 
their  estates  be  taken  charge  of  by  the  Court  of 
Wards.*  With  respect  to  minors  possessing  no  pro- 
perty, to  whom  Act  XL  of  1858  has  no  application,' 
Act  IX  of  1861  provides  for  their  guardianship  and 
custody  until  their  attainment  of  the  age  of  majority. 

There  is  no  express  provision  in  Act  IX  of  1861  Bamovaioi 
for  the  removal  of  a  guardian  appointed  under  tliat  ■ppoi"»<' 
Act  on  the  ground  of  incompetency  or  improper '^ """"' 

■  See.  7.  *    Act  IV  (B.  C.)  of  ISTO.    Lecture  III,  atle. 

■  See  L^bate  IV,  ante.  *    See  Lecture  III,  aitle. 

*    See  aale,  Lecture  IV. 
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cooduct ;  and,  if  this  can  be  done  summarily  uoder 

the  Act,  it  can  onlj  be  bj  the  appointment  of  a  fresh 

guardian  under  the  provisioDS  of  Sections  2  and  3. 

Appeal  An  appeal  lies  to  the  High  Court  from  the  orders 

mideuiider  made  by  the  District  Court  under  this  Act,  under 

Act  IX  of  •'  ^ 

wei.        the  rules  applicable  to  regular  appeals  to  the  High 
Court,  except  that  the  petition  of  appeal  maj  be 
written  on  a  stamp  paper  of  the  Talue  prescribed 
for  petitions  to  the  High  Court.' 
Ocdan  Ko  order  passed  under  Act  IX  of  1861  in  respect 

ooaiMud  to  the  guardianship  or  custody  of  a  minor  is  liable 
^<^  to  be  contested  in  a  regular  suit.* 
p-rwtn  of  FoiTnerlj,  the  High  Court  possessed  the  power 
Court.  of  deciding  summarily  the  right  to  the  custody  of 
^bjwu  European  British  subjects  by  a  writ  of  he^eat 
th^Hcrfo^  corpus  i  but  the  exercise  of  that  power  was  restrict- 
ed to  the  towa  of  Calcutta  by  the  Code  of  Criminal 
Procedure.* 

As  a  substitute  for  this  power,  which  the  High 
Court  formerly  possessed,  the  Code  of  Crimioal 
Procedure  provided*  that  "any  European  British 
subject  who  is  detained  in  custody  by  any  person, 
and  who  considers  such  detention  unlawful,  may 
apply  to  the  High  Court,  which  would  have  juris- 
diction over  him  in  respect  of  any  offence  commit- 


>  Act  IX  of  1861,  tec.  S.  At  to  tppeslt  from  orden  of  Subordiaite 
Judges,  tee  Sonamontg  Do$t»t  T.  Jog  Zhvrga  Doti»«,  17  W.  R.  C.  B. 
6S1.  '     Act  IX  of  1S6I,  too.  «. 

'  Avt  X  of  1873,  tec.  $2.  *    Sec.  81. 
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ted  bj  bitn  at  the  ]>lace  where  be  ia  detained,  or 
to  which  he  would  be  entitled  to  appeal  from  any 
coDTictioa  for  any  such  offence,  for  aa  order  direct- 
ing the  person  detaining  him  to  bring  him  before 
the  said  High  Court  to  abide  such  further  order  as 
may  be  made  by  it.  The  High  CoUrt,  if  it  tliiuks 
fit,  may,  before  issuing  such  order,  inquire,  on 
affidavit  or  otherwise,  into  the  grounds  on  which 
it  is  applied  for,  and  g^nt  or  refuse  such  applica- 
tion ;  or  it  may  issue  the  order  in  the  first  instance, 
and  when  the  person  applying  for  it  is  brouglit 
before  it,  it  may  make  such  further  order  in  the 
ease  as  it  thinks  fit,  after  such  enquiry  as  it  thinks 
necessary." 

This  pi-ovision  is  but  a  poor  substitute  for  the 
ancient  prerogative  writ  of  habeas  corpus^  and  it  is 
doubtful  whether  it  be  at  all  applicable  as  a  remedy 
against  the  illegal  custody  of  infants.  The  fact 
that  the  person  detained  must  make  the  application, 
and  also  the  words  "  who  considers  such  detention 
unlawful,"  seem  to  show  that  the  legislature  did 
not  intend  this  section  to  return  to  the  High  Court 
any  portion  of  the  powers  which  it  formerly  pos- 
sessed with  respect  to  providing  summarily  for  the 
custody  of  infants  residing  outside  the  limits  of  its 
wdiuary  original  jurisdiction. 

Let  us  now  see  how  the   custody  of    infants  inium 

,  ,  ,  rwidsnt  la 

resident  in   Calcutta  can   be  snmmanly  provided  c«i«<"'^ 
for. 


DiQitized^yGOOgle 


2S8  «niiHAKT  POWERS  OF  coukt       [lkc.  tl 

ITntil  recently  the  High  Court  could  issue  a  writ  of 
habeas  corpus  directed  to  the  person  iu  whose  cus- 
tody the  infant  was,  and  requiring  him  to  bring  the 
infant  into  Court,  in  order  that  the  Court  might 
make  such  order  in  respect  of  the  infant's  custody, 
as  it  might  think  proper.  The  practice  in  tliat  case 
was  for  the  person  seeking  the  assistance  of  the 
Court  to  apply  for  a  rule  requiring  the  person  hav- 
ing tlie  custody  of  the  infant  to  show  cause  why  a 
writ  of  habeas  corpus  sliould  not  issue.  If  the 
cause  shown  were  not  sufficient,  the  Court  issued 
the  writ,  requiring  the  infant  to  be  brought  into 
Court  on  a  certain  day.  The  person,  against  whom 
the  writ  was  directed,  would  then  have  to  make  a 
return  to  the  writ,  and  produce  the  infant  in  Court. 
Tiw  High  ^^  power  of  the  High  Court  to  issue  writs  of 
habeas  corpus  for  certain  purposes  witliin  the  toiro 
of  Calcutta,  was  taken  away  by  the  High  Conrts' 
Criminal  Procedure  Act,'  which  has,  however,  given 
to  tlie  Court  power  to  make  for  those  same  pur- 
poses orders  which,  except  in  name,  are  equivalent 
to  writs  of  habeas  corpus. 

The  148th  section  of  that  Act  gives  to  the  High 
Court  of  Judicature  at  Fort  William  power  to 
direct  (amongst  other  things)  that  a  person  within 
the  local  limits  of  its  ordinary  original  criminal 
jurifldicti(m  be  brought  up  before  the  Court  to  be 

■  AotXofisrs. 
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dealt  with  according  to  law,  and  that  a  person, 
illefrallj  or  improperly  detained  in  public  or  private 
custody  witliia  sucti  limits,  be  set  at  liberty.  The 
same  section  provides  tliat  neitber  the  High  Court, 
nor  any  Judge  tbereof,  shall  issue  any  writ  of  habeas 
corpus  for  such  purpose.  The  other  purposes  for 
which  this  section  takes  away  the  power  of  the  High 
Court  to  issue  writs  of  habeas  corpus  are  in  no  way 
applicable  to  the  subject,  which  we  are  now  dis- 
cussing. 

This  provision  in  the  High  Courts'  Criminal  Pro- 
cedure Act  was  probably  intended  to  give  redress 
to  a  person  lawfully  entitled  to  tlie  custody  of  an 
in&nt  against  a  person  unlawfully  in  possession  of 
the  person  of  such  infant: '  and  if  it  does  not  meet 
such  case,  the  power  of  the  High  Court  to  issue  a 
writ  of  habeas  corpus  for  the  purpose  of  causing  an 
infant  to  be  brought  before  the  Court  would  still 
remain. 

The  148th  section  further  provides  that  the  High 
Court  shall,  as  soon  as  conveniently  may  be,  frame 
rules  to  regulate  the  procedure  in  cases  under  that 
section,  and  that  till  such  rules  are  framed,  the 
practice  of  the   High  Court  as  to  the  obtaining, 


'  On  the  lOth  of  September,  1877,  Macplieraon,  J.,  nt  the  ioitMica 
of  tb«  hnabiDd  of  •  feoiale  infftot,  issued  k  rub  nUi,  calliag  npoD  the 
peTMn,  in  whoie  ouilodj  the  in&nt  wu,  to  shoif  ckiue  whj  an  order 
ihoold  not  be  made  under  the  I46th  section  of  tbe  High  Courte'  Grimi- 
nei  Procedure  Act 
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granting,  and  serving  of  writs  of  habeat  corpiUf 
and  as  to  the  returns  thereto,  shall  apply  in  such 
cases. 

The  onlj  rule  made  by  the  High  Court  which 
has  any  reference  to  the  case  of  infants  alleged  to 
be  detained  in  illegal  or  improper  custody,  and  in 
respect  of  whom  an  application  is  made  to  the 
Court  under  Section  148  of  the  High  Courts'  Crimi- 
nal Procedure  Act,  is  rule  3  of  the  rules  made  by 
the  High  Court  in  pursuance  of  that  section.  That 
rule  provides,  that  "every  application  to  bring  up 
before  tlie  Court  a  person  alleged  to  be  illegally  or 
improperly  detained  in  custody,  shall  be  supported 
by  affidavit  or  affirmation,  stating  where  and  by 
whom  the  person  is  detained  in  custody,  and 
[so  far  as  they  are  known]  the  facts  relating  to 
such  detention,  with  the  object  of  satisfying  the 
Court  tliat  there  is  probable  ground  for  supposing 
that  such  person  is  detained  in  custody  against  his 
will,  and  without  just  cause."' 
^  It  has  never  apparently  been  settled  whedier  the 
return  to  the  writ  or  order  must  be  taken  as  coocla- 
mve  of  the  facts  stated  therein,  or  whether  tbe 
person  seeking  the  assistance  of  the  Court  by  means 
of  such  writ  or  order  can  by  affidavit  deny  tbe 
truth  of  the  facts  stated  in  the  return. 

With  respect  to  this  there  have  been,  within  a 
short  Ume  of  each  other,  two  conflicting  decisions  of 
the  High  Court. 
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In  the  case  of  the  Queen  v.  Vaugkariy  In  the 
matter  of  Qanes  Sundari  Debi,^  decided  on  the  11th 
of  May,  1870,  Mr.  Justice  Phear  held,  that  the  return 
mast  be  taken  as  true,  and  cannot  be  controverted 
by  affidavit.  In  that  case  the  learned  Judge,  while 
admitting  that  there  are  authorities  in  support  of 
the  position  that  the  truth  of  the  return  to  the  writ 
may  be  controverted  by  affidavits,  and  after  saying, 
"  BO  far  as  I  am  able  to  discover,  and  so  far  as  my 
own  expei-ieuce  has  gone,  those  authorities  are  of 
very  early  date,  and  are  not  now  binding — later 
decisions  have  all  gone  the  other  way,"  decided  that, 
inasmuch  as  56  Geo.  Ill,  c  100,  upon  which  Act* 
Lord  Tentei-den,  in  Sx  parte  Beechiiig,*  placed  the 
right  to  controvert  the  return,  does  not  apply  to 
this  country,  ttie  return  to  the  habeas  corpus 
cannot  be  questioned  on  the  occasion  of  determin- 
ing the  validity  of  the  detention. 

In  another  case,*  decided  on  the  25th  of  May, 
1870,  Norman,  J.,  held  a  different  opinion  from 
that  of  Phear,  J.,  and  consideredthat  the  return  was 
not  necessarily  conclusive.  In  that  case,  Norman,  J., 
after  stating  that  he  felt  great  hesitation  in  assent* 
ing  to  the  proposition  that  the  return  must  be  taken 
B8  conclusive  of  the  facts  tlierein  stated,  said — 
*'  the  question  is  one  which  has  been  much  debated. 


»B.  L.R.41S.  '    Bec.4.  ■    4B.&C.  196. 

•    ht  tk»  mUUr  of  Khatyv  Itiii,  5  B.  L.  K.  657. 


DiQitized^yGOOgle 


S33  SUUMABT   POWKBS   OF  COOBT  {lK.   TL 

and  in  England  doubts  on  the  subject  bave  been  set 
at  rest  in  cases  like  tbe  present  by  a  Statute,  56  Greo. 
Ill,  c.  lOO,  wbivh  does  not  apply  to  this  country. 
Wben  tbe  return  sets  out  an  adjudication  by  a 
Court  of  competent  authority,  it  is  veil  settled  that 
parties  will  not  be  allowed  to  controvert  facts 
directly  decided  by  such  authority.  That  is  the 
ground  taken  Jn  the  matter  of  Clarke.*  But  the 
judgments  of  Lord  Denman,  C.  J.,  and  Patteson, 
Williams,  and  Wightman,  JJ.,  in  Jn  re  Carut 
Wilson'  to  say  nothing  of  other  cases,  appear  to  me 
to  sboTT  that  in  other  respects  the  return  does  not 
preclude  enquiry  into  the  truth  of  matter  alleged 
therein.  I  should  hesitate  long  before  pronoundng 
that  I  could  be  precluded  by  anything  in  the  retom 
in  this  case  from  seeing  Ebatija  Bibi*  with  my  own 
eyes,  if  I  thought  it  necessary,  causing  such  an 
enquiry  to  be  made  as  to  her  age  and  condition  as 
would  enable  me  to  determine  whether  or  not  Elia- 
tija  is  now  legally  in  the  custody  of  Assa  Bibi— 
an  enquiry  of  a  character  similar  to  that  which 
was  directed  by  tbe  Court  of  King's  Bench  in  the 
case  of  the  Sottentot  Venus*  a  native  of  South  Africa 
brougiit  from  thence,  and  exhibited  in  London, 
as  it  was  supposed  against  her  own  consent,  or  such 
an  enquiry   as   that  by  which  Mr.  Justice  Fbear 

■  2  Q.  B.  419.  *  7  Q.  B.,  1008-IIIS. 

'  The  in&ul  in  respect  of  whisc  cnstody  the  writ  wu  Usaed. 
*  13  Eut,  195. 
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satisfied  Iiimself  that  there  was  no  reason  to  doubt 
the  bruth  of  the  return  ia  the  Queen  t.  Vaugkatij 
In  the  matter  of  Ganes  Sundari  Debi.'" 

There  eeems,  however,  to  be  nodoubt  that,  whether  jn^^t 
or  not  the  troth  of  the  mattera  Btated  in  the  return  |'„'^a,t 
can  lie  controTerted,  the  Court  has  full  power,  and  mio^i^ 
it  is  the  duty  of  the  Court,  to  examine   the   infant 
in  person,   and,   if  possible,   to  ascertain  the  true 
&ct8  from  such  examination.*     The  infant  mast,  in 
every  case,  be  brought  into  Court,  so  that  the  Court 
may  ascertain  from  such  infant  whether  he  or  she  is 
under  any  illegal  restraint     Even  though  tite  infant 
be  a  purdahnashin  she  must  be  brought  into  Court, 
And  cannot  be  examined  by  commission,* 

In  many  cases  a  sufficiently  expeditious  and  emi-  The  extent 
nently  more  satisfactory  remedy  for  persons  seeking  rajryreiiei 
to  obtain  the  custody  of  infants  is  to  file  a  suit  and  ^  ^l'^^ 
make  a  petition   in   such  suit ;  but  where  there  is  ^"'^ 
immediate  danger  to  the  physical  or  moral  welfare 
of  an  infant  by  its  remaining  in  its  present  custody, 
the  best  course  generally  wonid  be  to  apply  for  an 
order  in   the  nature  of  a  habeas  corpus,  in  which 
case  no   suit  is  necessary.    But  in  making  such 
order    the    Court  can   give  only  a  very  limited 
lemedy.    The  broad  rule  is,  as  laid  down  by  Lord 


'    e  B.  L.  R.,  418. 

'    Oe^htkt  mtMer  of  KhaUja  Sibi,  5B.L.R.,  KJ. 
•    In  Ike  mamr  of  S.  M.  Btt*oi*tny  Dottea,  3  Hyde  15S ;  8.  G. 
CorjtoD  78.     See  lu  re  TAtutwrnumey  Ifotue,  I  H;(le  176. 
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Mansueld  id  R,  t.  DelavaL,^  nAmelj  that  '^the 
Court  is  bound,  ex  debito  justitUB,  to  set  the  infants 
free  from  an  improper  restraint,  but  they  are  not 
bound  to  deliver  them  over  to  any  body  nor  to  give 
them  any  privilege."  On  a  writ  of  habeas  corpus,  or 
an  order  of  the  nature  of  such  writ,  the  Court  cannot 
appoint  a  guardian  of  the  infant's  person.  All  it 
can  do  is  to  release  the  infant  from  illegal  or 
improper  custody,  and  where  the  infant  is  capable 
of  exercising  a  discretion,*  to  allow  it  to  choose  in 
whose  custody  it  should  remain;  or  where  the  infant 
is  not  of  such  capacity,  to  determine  what  is  the 
legal  custody  of  the  infant,  and  to  commit  the 
infant  to  such  custody  ;  or  where  it  is  improper  that 
the  infant  should  remain  in  charge  of  the  person 
having  the  legal  right  to  the  custody  of  it,  to 
commit  the  infant  to  the  custody  of  some  other 
person,  who  would  generally  be  the  person  next 
entitled  by  law  to  the  custody  of  such  infant.* 
wbo  cMt  The  order  cannot  be  applied  for  by  a  stranger. 
It  can  be  applied  for  by  the  infant  himself,  or  by 
his  father  or  legal  guardian,  or  by  the  nearest 
relative.* 

We  hare  seen  in  the  fifth  lecture  in  what  cases 
the  Court  will  interfere  with  the  right  of  a  father 


S  Burr.  143S.  *    See  pott,  p.  242. 

See  Porayth  on  the  dutodf  of  InfanU,  Cb*p.  III. 
Rt  DaUg,  2  F.  &  F^  %Si. 
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to  the  custody  of  his  children,  and  will  appoint 
another  person  to  act  as  their  guardian.  On  an 
application  for  an  order  of  the  nature  of  a  writ  of 
habeas  corpus  directed  against  the  father,  some  of 
the  considerations  which  actuate  the  Court  in 
appointing  a  person  to  act  as  guardian  in  the  place 
of  the  father  would  be  a  guide  in  determining 
whether  the  child  should  remain  in  its  father's  cus- 
tody ;  but  in  a  proceeding  in  the  nature  of  a  habeas 
corptiSy  the  Court  would  only  interfere  with  the 
custody  by  the  father,  where  he  has  been  guilty  of 
cruelty  to,  or  personal  ill-usage  of,  the  infant,  or 
bis  conduct  be  of  such  a  nature  as  to  be  likely 
to  contaminate  and  corrupt  the  morals  of  bis 
children.' 

This  applies  only  where  the  Court,  being  moved  pi,tinc- 
by  the   infant,   or  its  mother,   or  other  relative,  t«een  ' 
actually  finds  the  infant  in   the  father's  custody.*  tbe  hiber 
Where  the  father  is  applying  to  the  Court  for  the  J"  "'"'<»- 
enforcement  of  his   rights  to  the  custody  of  his^^^jf" 
infant  child,  the  Court  will  go  beyond  tliose  ques-  ^q"  " 
tions,  and  will  not  give  the  child  to  its  father  in  any  builw. 
of  the  cases  which,  as  we  saw  in  the  fifth  lecture, 
would  justify  the  Court  in  appointing  a  pei*soa  to 
act  as  guardian  in  the  place  of  the  father,  or  in 
restraining  the  father  from   interference  with  the 


S/t^InlhttaaOerof  A.  E.  Carrau,  I  Ojde  143. 
See  FurBjth  on  the  Ciutod;  of  Infaole,  p.  66. 
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educatioD  and   inaintenanee   and    cuatody   of  tbo 
infant,  as  for  example  where  he  has  lost  his  rights 
by  coatract  or  waiver. 
When  There  is  also  this  difference  between  the  cases 

cuelody 

nbi^  where  the  Court  will,  on  the  application  of  tJie 
faiildr* "'  father,  make  an  order  of  the  nature  of  a  writ  of 
habeas  corj}us,  and  cases  where  it  will  make  such 
order  as  against  him,  namely,  that,  where  the  father 
has  even  obtained  possession  of  his  infant  child  by 
force  or  fraud,  that  fact  by  itself  is  no  ground  for 
depriving  the  father  of  the  custody,  whereas,  in 
the  case  of  any  person  other  than  the  father  hav* 
ing  used  force  or  fraud  for  the  purpose  of  obtuning 
possession  of  the  body  of  the  infant,  the  Court 
will  require  the  infant  to  be  returned  to  the  custody 
from  which  it  has  been  removed  by  that  means. 
As  Lord  Chancellor  King  laid  down  in  Ex  parte 
Hopkins,^  a  father  has  the  undoubted  right  to  the 
guardianship  of  his  own  children  ;  if  he  can  in 
any  way  gain  them,  he  is  at  liberty  to  do  so,  pro* 
vided  no  breach  of  the  peace  he  made  in  such  an 
attempt,  but  the  children  must  not  be  taken  away 
by  him  iu  returning  from  or  coming  to  the  Court, 
and  any  person  attempting  so  to  do  commits  a 
contempt  of  Court  The  father  can  apparently 
use  fraud  and  such  force,  as  does  not  amount  to  a 
breach  of  the  peace,  for  the  purpose  of  obtaiding 

'    3  p.  Wnifc  164. 
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posseesion  of  his  cbildreo.'  Indeed  it  is  a  qtiestioK 
whether,  ereo  wh««  he  does  use  such  fm^ee  as 
would  render  him  liable  to  an  indictment  for  a 
breach  of  the  peace,  the  Court  would  oa  fhat  ground 
interfere  with  his  custody  of  the  children.'  In  the 
case  of  an  application  being  made  to  take  away 
a  child  from  any  person  other  than'  the  father, 
the  Court  will  always,  where  force  or  fraud  hns 
been  made  use  of,  require  the  infant  to  be  re- 
placed in  the  custody  from  which  it  has  been 
ti^en  by  means  of  such  force  or  fraud  ;  and  it  must 
he  remembered  that,  with  respect  to  an  ille^limate 
child,  the  relationship  of  the  putative  father  to 
his  child  not  being  recognised  by  the  law,  the  father, 
equally  with  any  other  stranger,  is  not  entitled  to 
gain  the  possession  of  it  by  even  the  slightest 
degree  of  ibrce  or  fraud.' 

The  writ  of  habeas  corpus,  or  an  order  of  the 
nature  of  such  writ,  has,  as  we  have  seen,  nothing; 
to  do  with  the  question  as  to  who  is  the  proper 
guardian  of  the  child.  It  can  only  consider  what 
13  the  proper  and  legal  custody  at  the  time  of  the 
iasiung  of  such  writ  or  order.    In  one  case,*  where 

'  Sae  Ex  parte  Sopkint,  3  P.  Wms.  1S4;  De  Mamevitle  t.  Ot 
ilannevilU,  10  Vesej  C2. 

*  See  Forajth  oti  tbe  CoBtodjr  of  iD&ots,  p.  92  i  aiul  Strtmgtteagt  t. 
Bobimon,  4  Taunt,  SOS. 

'  See  Ji,  V.  Lopez,  S  T.  R.  278 ;  R.  t.  Moatley,  S  Enit.  229,  n.  (») ; 
■M  mb,  IiectuM  U  m  to  the  right  at  custody  of  illegitiioftte  uliililraa, 

*  U.  T.  BaphiHi,  7  EmL  279. 
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the  putative  father  bad  obtained  possession  of  bis 
bastard  cbild  from  the  mother  hj  force  and  by  fraud, 
Lord  Elienboroughsaid: — "  It  appears  that  the  mih 
ther  of  the  child,  so-called,  had  it  in  her  qaiet 
possession,  under  her  own  care  and  protection, 
during  the  period  of  nurture.  '  That  she  was  first 
divested  of  her  possession  by  strata^m,  and  after 
recovering  it  again,  was  afterwards  dispossessed  of 
it  by  force.  In  such  a  case  everything  is  to  be 
presumed  in  her  favour.  Without  touching,  there- 
fore, the  question  of  guardianship,  we  think  tliat 
this  is  a  proper  occasion  for  the  Ckiurt,  by  means  of 
this  remedial  writ,  to  restore  the  child  to  the  same 
quiet  custody  in  which  tt  was  before  the  traasactioos 
happened,  which  are  the  subject  of  eompluat, 
leaving  to  the  proper  forum  the  decision  of  &aj 
question  toaehing  the  right  of  custody  and  guardian- 
ship of  this  child,  with  which  we  do  not  meddle. 
Tetumen-  Tcstamentary  guardians  appointed  by  the  father 
^'*°'  are  in  the  same  position  as  the  father  himself,  and  the 
Court  will  enforce  their  rights  to  exactly  the  same 
extent  as  it  will  enforce  the  rights  of  the  father. 
CoDrtnuy  Where  a  clear  right  is  shown  by  the  father  or 
^qiJ^UM*  other  legal  guardian  to  the  custody  of  the  infant, 
mi^'du-  the  Court  will  not,  except  in   extreme  cases,   refuse 


-*    The  Court  recognize*  the  rights  of  the  guardians  of  foreiga  in- 
fimts.    See  JHugtut  t.  VeUera,  L.  K.  2.£q.  704. 


DiQitized^yGOOgle 


LEG.  VI.]  »0K  CUSTODT  OF  INFANTS.  239 

There  is,  however,  no  douht  tbst  much  islefl  to 
the  discretion  of  the  Court  in  questions  as  to  the 
Bummary    dispofini   of    the    custody   of    an   infant. 

In  the  case  of  ex  parte  Intiazzoonnissa  Begum,^ 
Sir  Thomas  Strange,  the  Chief  Justice  of  Madras, 
said  :— 'The  Court  has  a  discretion  to  deliver  the 
child  to  either  parent,  according  to  circumstances, 
-without  regard  to  the  legal  right.  When  called 
upon  to  interpose  by  granting  a  habeas  corpus,  it 
is  at  liberty  to  judge  of  the  propriety  of  the  appli- 
cation, and  of  the  expediency  of  giving  it  its  effect. 
This  is  clear  from  all  the  other  cases  that  have 
been  cited  ;  and  is  indeed  no  more  than  an  appli- 
cation  of  the  rule  deduced  by  Lord  Mansfield  in 
the  King  v.  DelavaP  from  a  review  of  the  principal 
authorities  on  the  subject  as  far  hack  as  Queen 
Anoe's  reign,  which  he  thus  lays  down,  viz. : — "  That 
the  Court  are  to  judge  upon  the  circumstances  of 
the  particular  case,  and  to  give  their  directions 
accordingly." 

In  certain  cases  the  <?ourt  will  allow  the  infant  ExsrctMot 
to  exercise  a  choice  between  the  persons  claiming  bbJul  ' 
the  custody  of  his  person. 

In  a  case*  decided  by  Sir  Mordnunt  Wells,  it  was 
held  that  a  Hindu  infant  cannot  exercise  any  such 


2  Strange'*  Notes  of  Cues,  115. 
1  W.  Bl.  413 ;  8.  G.  3  Burr.  1434. 
Jin  the  maUtr  of  Himttotk  Bote,  1  Hyde 
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choice.  In  tbat  case  a  Hindu  lad  of  tlie  age  of 
between  15  and.  16  years  left  his  parents,  and 
of  his  own  free  will  went  to  reside  at  a  Christian 
mission  house.  The  father  obtained  a  writ  of 
habeas  carpus  directed  to  the  persons  in  charge  of 
the  mission  house,  and  requiring  them  to  show 
cause  why  the  infant  should  not  be  delivered  over 
to  his  father.  The  persons  to  whom  the  writ  was 
directed  made  a  return  stating  that  the  infant  bad 
never  been  detained  in  their  custody  ;  that  he  was  a 
joung  man  of  intelligence,  and  able  to  form  an 
opinion  for  himself ;  that  he  voluntarily  went  to  the 
house  of  the  clergyman  in  charge  of  t^e  converts 
at  the  mission  house,  and  begged  to  be  allowed  to 
live  there  ;  and  that  he  had  ever  since  lived  there 
of  his  own  free  will  and  at  his  own  request,  and 
without  being  detained  in  any  way  ;  and  that  his 
father  and  all  other  persons  who  had  expressed  a 
wish  so  to  do,  had  been  allowed  to  see  him  alone, 
he  being  free  from  all  control,  and  that  his  father 
had  had  full  access  to  him  ;  and  that  he  had  been 
frequently  asked  in  his  father's  presence  to  exercise 
his  own  free  will,  and  to  depart  from  the  mission 
house,  but  that  he  refused  to  do  so.  On  these  facts 
Sir  Hordaunt  Wells  ordered  tlie  infant  to  be  g^ven 
up  to  his  father.  In  bis  judgment,  Wells,  J., 
remarked  that  be  thought  it  must  be  held  that  the 
rule  established  in  England  as  to  the  discretion  of 
infants  did.  not  hold  at  all   in  that  case  ;  and  that, 


zed  ./Google 


tBC.  VI.]  FOR  CC8T0DT  OP  INFANTS.  241 

under  Hindu  law,  and  the  law  admiaistered  by  tlie 
High  Court,  a  Hindu  parent  la  entitled  to  the  cus< 
tody  of  liis  child  up  to  the  age  of  16  years.'' 

It  is  not  very  clear  from  the  judgment  in  2n  the 
matter  of  Himnauth  Base*  wliat  reason  the  Judge 
had  for  saying  that  the  English  rules  as  to  the  exer- 
cise of  bis  discretion  by  an  infant  did  not  apply  in 
this  country.  The  question  as  to  whether  the 
Court,  when  deciding  as  to  the  custody  of  an  infant, 
can  take  into  consideration  the  wishes  of  the 
infant,  has  been  much  discussed  in  England;  and  in 
several  cases  it  has  been  held  by  English  Courts 
to  depend  upon  the  degree  of  intelligence  of  the 
infant,  and  to  be  quite  independent  of  the  age  of 
majority.  Under  the  English  law,  as  Lord  Denman 
laid  down  in  R.  t.  Oreenhill*  "  when  an  infant  is 
brought  before  the  Court  by  habeas  corpus,  if  be  be 
of  an  age  to  exercise  a  choice,  tlie  Court  leaves 
him  to  elect  where  he  will  go.  If  be  be  not  of  that 
Age,  and  a  want  of  discretion  would  only  expose 
him  to  dangers  or  seductions,  the  Court  must  make 
an  order  for  his  being  placed  in  the  proper  custody." 

'  In  thit  caie  tlie  bnj  bu)  tlt&ined  the  age  of  19  jeara,  whidi  (see 
tatit.  Lecture  II,  ia  the  Age  of  majorily  of  Hindus  subject  to  tbe 
Bcn^l  icbool  of  law.  Thii  kge  ii  also  the  age  of  discretion  under 
tbe  Hlnilu  law.  See  Lecture  I,  and  Jumoona  Dattya  t.  Batna- 
tomdari  Daniga,  1  I.  L.  R.  C.  8.  289 ;  B.  C.  L,  R.  3  L  A.  72  ;  and 
25  Vf.  R.  C.  R.  235.  Rojewiro  ffarain  Lahoree  t.  Saroda  Soondaree 
Dabee,  15  W.  R.  C.  R.  548. 

*  I.  Hjde  111.  See  Majne's  Commentariei  on  tbe  Indian  Penal 
Code  9tb  ed.,  [>age  291 .  ■    4  Ad.  &  £11.  64a 
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'  It  is  now  settled  law  in  England  tliat  no  clioice 
cnn  be  made  at  all  events  by  a  female  infant  under 
the  age  of. sixteen.*  This  nj^e  was  fixed  with 
Inference  to  tlie  Act,*  rendering  penal  the  abduc- 
tion of  unmarried  girls  under  that  age. 
~  Applying  to  India  the  principles  which  guided 
the  English  Courts  in  fixing  this  age,  it  is  clear 
that  a  male  infant  cannot  exercise  any  choice  iritli 
reference  to  the  custody  of  his  person  until  he  has 
attained  the  age  of  fourteen  years,  and  that  a 
female  infant  cannot  exercise  such  discretion  until 
she  has  attained  the  age  of  sixteen,  inasmuch  as  the 
Indian  Penal  Code'  defines  the  offence  of  kidnap- 
ping as  follows  i — "  WlioeVer  takes  or  entices  any 
minor  under  fourteen  years  of  age  if  a  male,  or 
under  sixteen  years  of  age  if  a  female,  or  any 
person  of  unsound  mind,  out  of  the  keeping  of  the 
lawful  guardian  of  such  minor  or  person  of  un- 
sound mind,  without  the  consent  of  such  guardian, 
is  said  to  kidnap  such  minor  or  person  from  lawful 
guardianship."  Kidnapping  being  an  offence  inde- 
pendently of  the  consent  of  the  minor,  the  legisla- 
ture has,  by  the  above  provision  in  the  Indian 
Penal  Code,  taken  away  from  male  minors  under 
the  age  of  fourteen,  and  from  female  minors  under 


■  See  In  re  Mary  ElUn  EdwartU,  42   h.   J.  Q.   B.   102;   uid  Tlr 
Queen  t.  Hoaet,  30  L.  J.  M.  C.  47. 

■  24  and  2S  Vict^  c.  100,  t.  5S. 
*    ActXLVof  t860,Mo.  361. 
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the   age  of  sixteen,    any  liberty  of   cboice  with 
regard  to  the  custody  of  their  persons'. 

Certain  limited  powers  are  also  possessed  by  the  Pomnof 

^  •  '^  ■'  Fiesideney 

Presidency  Magistrates  with  respect  to  the  custody  mj«^«- 
of  female  infants. 

Section  17  of  the  Presidency  Magistrates  Act^ 
provides  that  "  upon  complaint  made  to  a  Presi- 
dency Magistrate  on  oath  of  the  abduction  or  un? 
lawful  detention  of  a  woman,  or  of  a  female  child 
under  the  age  of  fourteen  years,  for  any  unlawful 
purpose,  he  may  make  au  order  for  the  imraediiite 
restoration  of  such  womaovto  her  liberty,  or  of  such 
female  child  to  her  husband,  parent,  guardian,  or 
other  person  having  the  lawful  charge  or  govern- 
ment of  such  child,  and  may  compel  compliance 
with  such  order,  using  force  if  necessary. 

•  See  Qiuen  t.  Vaughm.  In  the  matler  of  Oaaet  Sundari  D*bi, 
«  B.  L.  R.  430,  431. 

■  Act  IV  of  1S77.  I'hia  Hctjon  ia  nearlj  word  fur  word  the  lame  w 
MC.  31  of  Act  IV  (U.  C.)  of  186«. 


DiQitized^yGOOgle 


LECTDRE  VII. 

TBS  MAINTENANCE  OF  INFAHT8. 

This  lecture  Trill  be  devoted  to  a  coDsideration  of 
the  powers  possessed  hy  Courts  in  Bengal  to  pro- 
Tide  for  tbe  maintenaoce  of  infauts,  eitber  by  com- 
pelling  tbeir  fatbers  to  maiDtaia  tbem,  or  by  appro- 
priating for  tbe  purpose  of  tbe;ir  maintenaDce  fuads 
capable  of  being  used  for  tLat  purpose. 

Tbe  duty  of  guardians  to  provide  for  tbe  main- 
tenance of  tbeir  wards  apart  from  aa  order  of 
Court,  and  tbe  powers  wbicb  tbey  possess  for  tliat 
purpose,  will  be  considered  in  a  future  lecture.' 

According  to  tbe  Hindu,^  Mabomedan,'  and  Eng- 
lish laws  alike,  it  is  tbe  duty  of  a  father  to  supporl 
each  of  bis  children  as  are  incapable  of  supportiug 
themselves.  According  to  Mahomedan  law,  this 
duty  falls  on  the  father  alone.  Hindu  law  appa- 
rently extends  the  obligation  to  other  relations,* 
but  in  the  case  of  relations  other  than  the  father, 
the  obligation  of  supporting  infants  would,  amongst 
Hindus,  be  only  a  religious  obligation,  and  not 
enforceable  by  law.    In  fact,  it  is  doubtful  how  far 

'  Lecture  IX. 

'  BtntDge's  Hindu  L&w,  chap,  iii,  p.  €7. 

■  See  Baillie's  Digest,  45S. 

*  See  Stnnge'a  Uiudu  Lair,  ulup,  iii,  p.  C7. 


zed.yGOOgle 


Lie.    Til.]  HAIHTEHADCE  UT    INFANTS.  245 

the  obligation  can  be  enforced  against  the  father,  if 
it  can  be  enforced  at  all. 

Where,  however,  there  are  circumstances  from  whwe  «n- 
vhich  it  can  be  reasonably  inferred  that  the  father  f^^ 
has  given  his  infant  son  authority  to  contract  a  debt, 
the  father  may  he  liable  in  respect  of  the  debt  so 
contracted,  but  the  mere  moral  obligation  to  main- 
tain his  child  affords  no  inference  of  a  legal  promise 
to  pay  his  debts.* 

Slighter  evidence  of  such  authority  will  appa- 
rently be  required,  when  the  goods  are  necessaries, 
than  wben  they  are  not  so;  but  where  tlie  circum- 
stances do  not  imply  any  authority  to  incur  debts 
for  necessaries,  or  where  they  expressly  negative 
any  such  inference,  there  can  be  no  liability,  as  for 
instance,  where  the  father  has  no  knowledge  of  the 
debts  being  incurred,*  or  where  the  sou  has  an 
allowance.* 

Where  the  father  permits  his  children  to  live 
with  his  wife,  or  any  other  person,  apart  from  him, 
it  may  be  a  question  whether  by  so  doing  he  does 
not  authorize  his  wife,  or  such  other  person,  to  incur 
debts  for  necessaries  for  his  children.^ 

The  father  might  also,  under  the  70th  section  of  The  indiu 

'  Am,  a.  70. 

'  See  Mortimore  v.  Wright,  6  M.  &  W.  «6-7. 
*  See  Umulon  t.  Wncnrmo,  4  A.  &  £.  899. 
'  CrMtx  T.  am,  2  E»p.  471. 

'  Rawlau  y.  Vandylu,  3  Eap.  2^2;  Cooptr  t.  Phillip*,  4  C,  & 
F.  S81. 
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the  Indian  Contract  Act,'  wbich  provides  that 
"wbere  any  perfion  lawfuHjr  does  anything  for 
another  person,  or  delivers  anything  to.  him,  aot 
intending  to  do  so  gratuitously,  and  such  otber 
person  enjoys  the  benefit  thereof,  the  latter  is  boond 
to  make  compensation  to  the  former  in  respect  o^ 
or  to  restore,  the  thing  so  done  or  delivered,"  be 
required,  at  any  rate  to  the  extent  that  the  crimiDal 
law  renders  him  liable  for  the  maintenance  of  his 
chitd,  to  recoup  a  person  who  had  supplied  neces- 
saries to  his  child.  This,  however,  is  very  doubtful 
Although  the  English  law,  as  administered  by 
the  High  Court  in  its  Original  Civil  Jurisdiction, 
recognises  the  duty  of  the  father  to  maintain  and 
educate  his  infant  children,  that  Court  has  no  direct 
means  of  enforcing  this  obligation.'  The  Court 
can,  however,  as  we  shall  see  hereafter,  in  certain 
cases,  where  the  father  attempts  to  relieve  himself 
of  such  obligation  by  applying  to  the  maintenance 
of  his  child  separate  funds  belonging  to  that  child, 
indirectly  impose  upon  him  the  liability  of  provid- 
ing for  his  child  out  of  his  own  income. 
Dotyem  The  Only  means  by  which  a  father  in  Bengal 
^i~yy  can  be  directly  compelled  to  maintain  his  infaot 
^^^  children  is  by  the  criminal  law,  which  forces  the 
''*'         father  to  provide  a  subsistence  for  his  children; 

■  Act  IX  of  1872. 

■  See  remarlu  of  Lord  Bldon,  L.  C,  iu  WelltiUy  t.  Tkt  DJx  (/ 
Bem/oTt,  2  Bius.  at  p.  23. 
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but  lie  cannot  be  compelled  to  educate  tliem,  oi' 
even  to  support  tliem  accordiag  to  liis  own  statiou 
ia  life.  A  bare  subsistence  is  nil  that  he  cnn  be 
compelled  to  provide  for  them. 

The  Code  of  Criminal  Procedure,'  which  operates  tiw  prorj- 
tbrougliout  the  whole  of  Bengal   except  the  towD^^JJ]^ 
•jf  Calcutta,  provides'  as  follows : — "  If  any  person,  S^'S 
baving    sufficient  means,   neglects  or    refuses    toTuM. 
maintain  bis  wife,  or   legitimate    or    illegidmate 
cbild   unable  to  maintain  himself,  the  Magistrate 
of  the  District,  or  a  Magistrate  of  a  division  of  a 
District,  or  a  Magistrate  of  the  first  class,  may,  upon 
due  proof  thereof  by  evidence,  order  such  person 
to  make  a  monthly  allowance  for  the  maintenance 
of  his  wife  or  such  cbild  at  such  monthly  rate,  not 
exceeding  fifty  rupees  in  the  whole,    as  to  such 
Magistrate  seems  reasonable.     Such  allowance  shall 
be  payable  from  the  date  of  the  order. 

*'  If  such  person  wilfully  neglects  to  comply  with  How  m«- 
tbis  order,  such  Magistrate  may,  for  every  breach  of  ord,r  «n- 
the  order,  by  warrant  direct  the  amount  due  to  be 
levied  in  the  manner  provided   for  levying  fines,' 
and  may  order  such  person  to  be  imprisoned  with 
or  without  bard  labour  for  any  term  not  exceeding 


■    Act  X  of  1872.  '    Sec.  636. 

*  i.  <.,  by  diatr«H  and  tale  of  the  moreable  property  of  the  father 
within  or  without  the  district  of  the  Magistnte  making  the  order,  lee 
KC.  307  of  Act  X  of  1872. 
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one  month  for  each  month's  allowance  remaining 
unpaid." 

.  The  Code  of  Criminal  Procedure'  also  provides 
that,  on  tlie  application  of  any  person  receiving  or 
ordered  to  pay  a  monthly  allowance  nnder  the  above 
provision,  and  on  proof  of  a  change  in  the  circum- 
stances of  such  person,  his  wife,  or  child,  the  Magis- 
trate may  make  such  alteration  in  the  allowance 
ordered  as  he  deems  fit,  provided  the  total  sum  of 
fifty  rupees  a  month  he  not  exceeded. 

Thus  at  any  time  tlie  maintenance  allowance  can 
be  eitlier  increased  or  reduced,  but  only  on  proof 
of  a  change  of  circumstances  in  the  person  by 
whom,  or  the  person  for  whose  l>enefit,  the  payment 
is  made.  This  provision  cannot  be  used  as  a  means 
of  reviewing  the  Magistrate's  decision  except  upon 
proof  of  facts  which  have  occurred  since  the  date 
of  the  order. 

There  is  no  appeal  from  an  order  made  by  the 
Magistrate  requiring  a  person  to  make  a  monthly 
allowance  for  the  maintenance  of  his  wife  or  child;* 
but  if  tliere  be  any  material  error  iu  the  proceed- 
ings, the  order  may  be  revised  by  the   High  Court.' 

Where  a  father  has  been  ordered  to  provide  for 
the  miuntenance  of  his  infant  child,  the  Code  of 
Criminal  Procedure  does  not  say    to    whom    the 

■  Act  X  of  1872,  sec.  637. 

'  8«B  tbe  Qaettt  v.  Oholom  Bottem  Chowdry,  7  W.  E.  Or.  E.  10. 

■  See  Act  X  of  1873,  tec.  397. 
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monthly  allowance  is  to  be  p^d.  Presninably  the 
mother,  and  on  her  death  the  person  entitled  after 
her  to  the  custody  of  the  infant,'  would  generally  be 
entitled  to  receive  the  allowance,  but  the  Magistrate 
can,  in  the  exercise  of  his  discretion,  permit  any 
other  person  to  receive  the  allowance  for  the  infant. 

The  Criminal  Procedure  Code'  further  provides,' 
that  a  copy  of  the  order  of  maintenance  shall  be 
given  to  the  person  for  whose  maintenance  it  is 
made,  or  to  the  guardian  of  such  person ;  and  that 
it  shall  be  enforceable  by  any  Magistrate  in  any 
place  where  the  person  to  whom  the  order  is  ad- 
dressed may  be,  on  the  Magisti-ate  being  satisfied 
as  to  the  identity  of  the  parties  and  the  nonpay- 
ment of  the  sum  claimed. 

Provisions,  almost  word  for  word,  identical  with  ^"  !■««- 
those  contained  in  the  Criminal  Procedure  Code,  ^^''^^ 
with  reference  to  the  maintenance  of  wives  and 
ehildrea,  are  now  made  applicable  to  Calcutta  by 
the  Presidency  Magistrates'  Act,*  which  came 
into  operation  on  the  1st  of  April,  1877.  That 
Act  provides*  as  follows : — "  If  any  person,  having 
sufficient  means,  neglects  or  refuses  to  maintain  his 
wife,  or  his  legitimate  or  illegitimate  child  unable 
to  maintain  itself,  a  Presidency  Magistrate  may, 
upon  due  proof  thereof  by  evidence,   order  such 

'  '    Aj  to  the  right  of  custodj  ttf  infants,  see  ante  Lecture  11. 
»    Act  X  of  1872.  *    Sec.  S38. 

•    IV  of  1877.  *    Sec.  234. 

32 
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person  to  make  a  monthly  allofrance  for  the  main- 
teoance  of  his  stud  wife  or  child,  or  both,  at  soeb 
monthly  rate  not  exceeding  fifty  rupees  in  the 
whole,  as  such  Magistrate  thinks  fit,  and  to  pay 
the  same  to  suefa  person  as  the  Magistrate  from 
time  to  time  directs.  8uch  allowance  shall  be  pay- 
able from  the  date  of  the  order. 

"  If  any  person  so  ordered  wilfully  neglects  to 
comply  with  the  order,  a  Presidency  Magistrate  may, 
for  every  breach  of  the  order,  issue  a  warrant  for 
levying  the  amount  due  in  manner  hereinbefore'  pro- 
vided f<x  levying  fines  ;  and  may  sentence  such  per- 
son foreach  month's  allowance  remaining  unpaid  to 
imprisonment  for  any  term  not  exceeding  one  mcMith. 

On  the  application  of  any  person  receiving  or 
ordered  to  pay  a  monthly  allowance  under  the  above 
provisi(»i,  and  on  proof  of  a  change  in  the  circum- 
stances of  such  person,  his  wife  or  child,  the 
Magistrate  may  make  such  alteration  in  the  allow- 
ance ordered  as  he  thinks  fit,  provided  the  moothly 
rate  of  fifty  rupees  be  not  exceeded.'" 

The  PreMdency  Ma^trates*  Act  also  provides,* 
that  a  copy  oi  the  order  of  maintenance  shall  be 


*  Nunel;,  bj  dwtreas  ami  Mie  of  «b;  noveable  property  belongii^ 
to  such  person  eitber  witliin  or  without  the  jurisdiction  of  the  Magii- 
trate  mnkit^  tbe  order.    Seeiec,  IBS  of  Act  lY  of  1877. 

*  Act  lY  of  1877,  tec.  2M.  This  proTiiion  ia  an  improTemenl 
upon  the  old  Uw,  which  permitted  only  ■  reduction,  and  wider  no 
cirounutuices  an  incretae,  in  the  Allowance.  See  Act  lY  of  IS66, 
wc.  30,  '    Sec,  236. 
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^ren  without  fee  to  the  persoa  ia  whose  favour 
it  is  made,  or  to  his  guardian  (if  aoj);  and  that 
sacfa  order  shall  be  enforceable  by  any  MagiBtrate 
ia  any  place  where  the  person  against  whom  it 
is  made  may  be,  on  such  Magistrate  being  satisfied 
as  to  the  identity  of  the  parties  and  the  nonpay- 
ment of  the  allowance  due. 

The  proTisions  contained  in  the  Criminal  Proce- 
dure Code  and  the  Presidency  Magistrates'  Act  with 
Inference  to  the  maintenance  of  wives  and  children, 
apply  to  all  persons  of  whatever  nationality  resid- 
ing in  Bengal. 

The  obligation  which  the  criminal  law  imposes 
upon  the  father  is  necessarily  of  an  imperfect  descrip- 
tion. The  most  that  the  Criminal  Courts  can  give 
is  a  bare  subsistence,  and  they  cannot  compel  the 
&ther  to  pay  anything  towards  the  child's  education. 
As  soon  as  the  child  is  able  to  support  himself,  how* 
ever  young  he  may  be,  either  by  his  own  labour 
or  by  any  fund  which  he  may  acquire,  the  Criminal 
Courts  cease  to  have  any  power  to  compel  the 
father  to  maintain  him. 

Let  us  now  see  what  powers  are   possessed  by  Paw«r  ot 
the  Civil  Courts  to  provide  for  tlie  maintenance  coqti"- 
of  infants. 

Where    the  infants   are  wards  of  the  Court  ofconrtot 
Wards,  that  Court  has,  as  we  have  seen,'  ample 

'  ilnte,  pp.  114  and  ISO. 
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powers  to  provide  for  tlie  mainteoaDce  and  educAtioo 
of  tlie  iofant  out  of  the  income  of  bis  estate,  and 
that,  apparently,  whether  or  not  the  father  may 
be  alive,  and  able  to  maintain  the  infant  and  provide 
for  its  education  out  of  his  own  funds, 
•f  It  is  not  very  clear  what  provision  the  legisla- 
ture intended  to  make  for  the  maintenance  and 
education  of  infants,  of  whose  estates  a  certificate 
of  administration  has  been  granted  by  a  Civil  Court 
in  pursuance  of  the  powers  given  to  it  by  Act  XL 
of  1858.' 

Where  a  certificate  has  been  granted  to  the 
Public  Curator  or  to  another  person  under  the 
provisions  of  Section  10  of  that  Act,  tbe  Court 
may'  fix  such  allowance  as  it  may  think  proper 
for  the  maintenance  of  the  minor;  and  such  allow- 
ance is  to  be  paid  to  the  guardian  of  tbe  infant 
by  the  Public  Curator  or  other  person  to  whom 
the  certificate  has  been  granted  under  the  above 
provisions.  But  where  a  certificate  of  adminis- 
tration has  been  granted  under  the  provisions 
of  Section  7  of  that  Act  to  a  person  entitled  to  have 
charge  of  the  minor's  property  by  virtue  of  » 
will  or  deed,  or  to  a  near  relative  of  the  minor,  and 
a  guardian  of  the  infant's  person  has  been  appoint- 
ed under  the  same   section,   no  express  power  is 


Ante,  Lecture  IV. 

Act  XL  of  1658,  sec.  1 1,  see  a 
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^ven  to  the  Civil  Court  to  fix  tLe  amount  pay- 
able by  the  certificate-holder  to  the  guardian  for 
the  purposes  of  the  maintenance  and  education  of 
the  infant.  Certificate-holders  of  this  last  mentioned 
description  would,  therefore,  be  in  the  position  of 
ordinary  guardians  with  respect  to  the  maintenance 
of  the  infants  whose  estates  they  are  administering^ 
and  would  be  required  to  provide  out  of  the  income 
of  the  minor's  estate  for  his  maintenance  and 
education  in  a  manner  suitable  to  his  position  ia 
life.'  The  Civil  Court  exercises  a  general  superin- 
tendence over  the  education  of  minors  brought 
under  the  operation  of  Act  XL  of  1858,  and  would^ 
therefore,  be  able  to  control  and  fix  the  amount 
requisite  for  their  education. 

These  are  the  powers  exercised  by  Courts  in  the  Su^^ 
mofussil  with  respect  to  the  maintenance  of  infants. 
The  High  Court,  as  we  saw  in  the  fifth  lecture,  has 
apparently  power  to  appoint  guardians,  at  least  to 
European  British  subjects,  if  not  to  persons  of  all 
nationalities,  throughout  Bengal,*  and  this  power 
given  to  the  High  Court  by  its  Charter  might  pos- 
«bly  be  considered  to  include  the  power  to  allot 
maintenance  to  an  infant.  There  is,  however,  this 
difficulty,  namely,  that  even  if  the  High  Court  caa 
appoint  guardians  of  infants  not  subject  to  its 
ordinary  original  jurisdiction,  it  is  very  doubtful 

'  See  poU,  Lecture  IX.  '  See  atOe,  Lecture  V. 
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whether  that  Court  has  any  power  to  admioister 
the  estates  of  such  iufants,'  and  without  such  power 
orer  the  infants'  property  beiog  given,  the  High 
Court  cannot  mnke  any  provlsiou  for  the  infants' 
muntenance.  Where,  however,  the  infant  has 
property  in  Calcutta,  or  the  infaot  is  residing  in 
Calcutta,  the  High  Court,  in  the  exercise  of  its 
ordinary  original  civil  jurisdiction,  has  abundant 
powers  for  the  purpose  of  providing  for  tlie  main- 
tenance  and  education  of  the  infant. 

The  exercise  of  these  powers  is  regulated  by 
principles  similar  to  those  which  guide  the  Court 
of  Chancery  in  allotting  maintenance  to  infants. 

The  applicatiou  for  nuuntenance  should  be  bj 
petition,  and  it  may  be  granted  without  a  reference, 
and  although  there  is  no  suit  pending.' 
There  miut  To  empower  the  Court  to  make  an  order  with 
fund  or  in-  refercucB  to  the  maintenance  of  an  infant,  it  is 
necessary  that  the  infant  should  possess  a  clear 
fund  or  income  applicable  to  the  purpose,*  and 
that  the  interest  of  the  infant  in  such  fund  or  in- 
come should  be  vested  in  possession.* 


>  SeeHighCourtCiiRrter,  1S65,  see.  17{  High  Conrt Charter,  1861, 
Bee.  IS ;  and  Supreme  Court  Cbarter,  1774,  cUtue  25. 

■  Ex  parti  Whitfield,  2  Atk.  316  (  ExparU  Cliambtr*  1  B.  ft  U. 
S80 ;  see  rIbo  /n  the  maaer  of  Billon,  I.  L.  R.  3  CaJo.  U7. 

•  Warttr  t.  ,  13  Vet.  S3. 

*  See  Simpson  on  tbe  Lan  of  Infanta,  p.  242.  Macpberaoo  on 
lofknte,  p.  241.  Aa  to  tbe  Testiug  of  lej^aeiea,  aee  Part  ziii  of  the  ladnn 
Succcision  Act  (X  of  1865),  uul  the  Hindu  Willa  Act  (XXI  of  IS70). 
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Before  any  part  of  the  infant's  income  can  be 
applied  to  its  maintenance,  provision  must  be  made 
for  any  debts  or  charges  affecting  the  infant's  estate, 
and  no  maintenance  can  be  allowed  where  the  fund, 
whicli  may  become  applicable  to  that  purpose, 
depends  on  the  doubtful  result  of  accounts.  How- 
ever, where  the  Court  can  see  clearly  that  there 
'witi,  after  the  taking  of  such  accouuts,  be  a  certain 
balance  left  to  the  infant,  maintenance  not  exceed* 
ing  the  income  of  that  certain  balance  may  be 
ordered.' 

Where  the  infant  is  entitled  to  immediate  pay- 
ment of  the  interest  of  a  fund,  maintenance  can  be 
allowed  out  of  such  interest.^ 

Provided  the  infant  has  a  vested  interest  ib  the  iiaiaie- 
corpus  of  property,  and  tlie  income  of  such  pro-  be  given  in 
perty  is  not  payable  to  any  other  person,  the  Court  ^'*""™ 
can  provide  out  of  such  income  for  the  maintenance  '"^ 
of  the  infant,  although  the  person  through  whose 
will,   gift,  or  settlement  the   infant    has  become 
entitled  to  the    property   has   expressly   directed 
that  the  income  of  the  property  shall   be   accumu- 
lated   during  the  minority  of  the   infant.'    It  is 
Immaterial   whether  the   instrument    creating   the 
infant's  interest  in  the  property  contains  any   direc- 
tions for  its  maintenance. 


Warier  t.  13  Vm.  92. 

Bogecll  T.  Cotloa,  I  Atk.  053. 
S(rtfeh  T.  Watkitu,  1  Mad.  3S3. 
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In  one  case,'  where  a  father  gave  a  legacy  ab- 
solutely to  each  of  his  infant  daughters,  and  direct- 
ed the  interest  to  be  accumulated  during  minority, 
except  a  small  sum  *'  to  find  her  in  clothes,  &&," 
Sir  T.  Plunkett,  V.  C,  said,  that  the  legacies  being 
Tested,  the  Court  would  allow  what  was  necessary 
for  the  infant's  maintenance, 
intereit  of     The  interest  of  the  infant  in  the  property  muat 

infinlmuit 

bcTuud.  be  a  present  vested  one.  No  provision  can  be 
made  for  an  infant's  maintenance  out  of  a  gift  which 
is  vested  but  the  payment  of  it  is  postponed,*  or 

E»Mptim»  out  of  a  contingent  gift,'  except  where  the  instru- 
ment of  donation  itself  pruvides  for  the  mainte- 
nance of  the  infant  (in  which  case  maintenance  can 
alway^  be  allowed*),  or  where  the  gift  is  one  made 
by  the  father,  or  by  some  other  person  standing  in 
loco  parentis  to  the  infant,  and  the  infant  is  other- 
wise unprovided  for,*  or  it  is  a  gift  to  a  class,  all  or 
some  of  whose  members  must  take,  or  it  is  a  ph 
to  a  class  or  an  individual,  and  the  donees  over  in 
default  of  the  class  or  individual  taking  consent  to 
mmntenance  being  ^ven.^ 

■  Slrtlck  V.  Waliiiu,  1  Mad.  253. 

•  See  Fetting  v.  Allen,  5  Hare  S77. 

■  See  Bulter  t.  Freemim,  3  Atk.  38;   and  Ctuea  collect«<]  in  SmpMn 
on  the  Law  of  Irfants,  p.  24fS  note  (d.) 

•  See  Lyddonv.  Lyddan,   14  Yes.  9S8;    Etlii  f.  MaxweO,  3  Bet*. 
SS7  i  Pmhtt  T.  PouUll,  6  M&d.  167. 

*  See  Simpson  on  tbe  Law  of  Infants,  p.  S46 ;  ifscpbeTson  on  ibe 
Law  of  In&nts,  p.  334. 

*  See  Smpson  on  the  Law  of  In&nts,  p,  263. 
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Maintenance  may  apparently  be  given  whether 
or  not  there  is  a  possibility  of  future  members  of 
this  class  coming  into  existence.  In  one  case,' 
where  a  grandfather  left  property  to  his  grand- 
children^ the  children  of  his  son  and  daughter,  and 
directed  that  the  income  of  such  property  should 
be  accumulated  during  the  lifetimes  of  his  wife, 
SOD,  and  daughter,  after  whose  deaths  the  property 
was  to  be  divided  amongst  the  grandchildren  on  their 
attaining  the  age  of  twenty-one  years,  the  Court, 
after  the  deaths  of  the  wife  and  son,  but  during  the 
lifetime  of  the  daughter,  allowed  maintenance  to 
one  of  the  grandchildren  out  of  the  income  of  the 
property. 

Lord  Eldon  seems,  however,  to  have  been  of  a 
contrary  opinion,  and  to  have  considered,  that  if 
the  class  were  capable  of  expansion,  by  future 
members  of  it  coming  into  existence,  no  miunte- 
nance  could  be  allowed  out  of  the  income  to  present 
members  of  the  class;*  but  Lord  Eldon's  opinion  is 
not  now  followed.* 

As  we  have  seen  above,  a  father  is  bound  to  indinet 

montof 

maintain  his  infant  children,  whether  or  not  they  ^'""''^ 
possess  separate    property,  and  there- be  in    theJJ^U^ 
instrument  by  which  they  obtain  such  separate  pro- 

>    ]acDarmottv.Kea^/,S&vn.2e4n.;BrandtmY.dibm,  3  T.  &  a 
C.  C.  30. 
'    Lomax  f.  Lomax,  11  V«a.  48. 
*    See  Simpwa  on  the  Im  of  Infutb,  p.  862: 
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perty  a  provisioa, or  adirectioa  for  their  maiatenance. 
This  obligation  doea  oot  extend  to  the  mother,'  or  to 
any  person  otUer  than  the  father,  and  it  is  an  obl^a- 
tion  wiiich  cannot  be  directly  enforced  by  a  Cifil- 
Gourt ;  but  the  Court  can  indirectly  enforce  it  by' 
preventing  or  superintending  the  appropriation  of 
the  infants'  funds  for  tiie  purpose  of  their  mainte- 
nnnce. 
c«K>  There  are,  however,  a  few  cases  in  irhich  the 

Court  will  Court  will  make  an  allowance  for  an  inlant's  nuun-. 
".'ri^t.  tenance  out  of  fands  belonging  to  the  infant  eren 
ihiHngiifo.  during  the  lifetime  of  the  father  of  the  infant  Where 
tMtm.  tlie  father  is  not  in  such  circumstances  as  to  be  able 
to  give  his  child  such  an  education  as  is  suitable, 
to  the  fortune  of  such  child,  the  Court  would  order 
whare  maintenance  out  of  the  child's  own  funds.*  It  is 
'-  not  necessary  that  the  father  should  be  an  insolvent 
or  absolutely  unable  to  support  his  children  at  all. 
The  Court  requires  tiiat  the  infants  should  be 
brought  up  in  a  manner  suitable  to  the  position 
which  they  will  occupy  on  coming  in  to  their  for- 
tunes, and  if  the  father  has  not  an  income  sufficient 
for  the  purpose,  recourse  must  be  had  to  the  chiU 
dren'sfunds.  Wfaatsucbsuitablemanneris,  depends 
upon  the  circumstances  of  each  particular  case,  and 
the  Muount  of  the  infant's  separate  property. 


Oui.  Cb.  Pr.,  Stk  edn.,  p.  ISOl. 

S«e  BuekworlA,  v.  JStwAworA,  I  Cux.  8 
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la  one  case'  Sir  W.  Oraot,  M.  R.,  said,  that  it 
would  be  a  harsh  thing  for  the  Court  to  oblige  the 
father  to  put  down  his  establishment  in  any  part  to 
educate  his  children  when  they  have  incomes  of 
their  own.  A  father  cannot,  where  his  children 
have  incomes  of  their  own,  be  required  to  stint 
himself  and  alter  his  own  mode  of  living  for  the 
purpose  of  giving  them  a  maintenance  or  educatioa 
suitable  to  their  independent  fortunes. 

Another  exception  to  the  rule  that  a  father  must  when 
muntain  his  children,  whether  or  not  they  possess  ci>ii<ir«Ti 
property  in  their  own  right,  is  where  not  to  allow  *'  '°'* 
maintenance  would  be  a  hardship  upon  the  father's 
other  children.  The  leading  cases  on  this  subject 
are  those  of  Sotte  v.  Prat^  and  Andr&es  v.  Parting- 
ton.* In  the  former  case,  the  family  of  die  father  was 
a  large  and  Increasing  one.  By  a  will,  upon  which 
a  hard  construction  was  put  by  the  Court,  only 
tiie  diildren  bom  before  a  certain  time  were  provided 
for,  mid  in  such  will  there  was  an  express  direction 
for  muntenance.  The  Lord  Chancellor,  on  the 
authority  of  Andretos  v.  Partington*  allowed  main* 
tenance,  observing  that  the  ability  of  the  father 
must  depend  upon  the  number  of  his  children, 
and  that  bj  refusing  maintenance  he  should  only 
be  accumulating    for  the   children  who   took  the 

*  SttvoiM  T.  5(0,  a.  Cooper  flS.  *    8  Te*.  733. 

*  >  B.  C.  C.  «0.    See  «Uo  note  (1)  ta  1  B.  C.  C.  386,  Belt'i  edition. 

*  3B.C.  C.60;  S.  C.3Coz2!3. 
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wbole  of  the  property,  and  dimiaisblng  the  iwais 
the  father  had  for  m^otaiahig  the  childrea  the 
Court  was  obliged  to  leave  unprovided  for. 

Where  in  an  ante-nuptial  settlement  there  are 
ezprees  trusts  and  provisions  for  the  maintenance 
^of  the  offspring  of  the  proposed  marriage,  the  father 
is  entitled  to  have  such  trusts  carried  out.  This  is 
ft  matter  of  contract,  and  has  apparently  no  reference 
to  the  father's  ability  to  support  the  children.  If 
the  language  of  the  settlement  expresses  merely 
a  power  to  apply  the  income  or  any  part  thereof  to 
the  maintenance  of  the  children,  then  the  father  is 
not  entitled  to  maintenance.' 

This  doctrine  will  not  be  extended  to  the  case 
of  a  voluntary  post-nuptial  settlement.' 
whcr*  gift  Where  a  fund  is  expressly  given  to  a  father  * 
formal-  foT  tho  maintenance  of  his  children,  he  can,  al- 
though of  sufficient  ability  to  support  the  diild  out 
of  his  other  income,  resort  to  that  fund  for  the 
maintenance  of  the  children. 

A  gift  of  this  description  is  intended  as  a  bounty 
to  the  father,  and  not  to  the  child,  and  amounts  to 
a  legacy  to  the  former;  and  where  the  fund  is  given 
to  trustees  or  to  the  mother,*  or  to  any  other  person,* 

■  Per  Kind«nl«r,  V.  C,  in  Rtauawu  t.  Burgeu,  L.  &.  3  Eq.  780. 

■  Se  Kerrium'i  3Vm((,  L.  R.  12  Eq.  422. 

■  Andrew*  v.  Partittgto*,  3  B.  0.  G.  60 ;  S.  C^  2  Cox.  223. 

*  BamUf  T.  Oiiberl,  Jsc.  361 ;  ud  Tkvrtim  T.  EttiigloK,  notato 
Jus.  361. 

*  Berkeley  t.  i^wtii&iinie,  6  Sm.  613. 
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for  die  same  purpose,  the  father's  liability  is  relieved 
hy  the  gift,  and  he  can  insist  upon  its  being  applied 
to  tbe  purpose  for  which  it  was  given, — namely,  the 
maintenance  of  the  child.' 

The  obligation  which  the  law  imposes  upon  the  obiiKttiaa 
&ther  to  maintain  his  children  out  of  his  own  funds,  ^^l^  ^'^ 
even  where  they  possess  an  income  of  their  own,  ^^,, 
exists  only  where  the  father  enjoys  the  care  and 
custody  of  their  persons  and  the  superintendence 
of  t^eir  education.  Where  the  Court  has  in  con- 
sequence of  his  misconduct  interfered  with  the 
father's  right  to  the  custody  of  them,  or  where  the 
&ther  has  himself  waived  that  right  in  favour  of 
some  other  person,  the  private  fortunes  of  the  in- 
iants  must  be  applied  to  their  maintenance,  quite 
independently  of  the  question  whether  the  father  is 
of  sufficient  ability  to  support  them.  Lord  Eldon 
says  in  Wellesley  v.  Duke  of  Beaufort:''  "I  am  not 
awue  of  any  case  in  which  the  Court,  where  it  has 
taken  away  from  the  father  the  care  and  custody  of 
his  children,  has  called  iu  aid  of  their  own  means 
ihe  property  of  the  father ;"  and  in  the  case  of  I^ons 
T.  Blenkin,'  which,  as  we  saw  in  the  fifth  lecture,  is 
the  leading  case  on  the  question  of  the  wmver  by 
the  father  of  his  right  to  superintend  the  education 


1    8m  cmm  cit«d  At  p.  272,  note  (S)  of  Smpaoii  on  the  Law  of 
Infimts ;  ukd  lee  MMphenoa  on  the  Lkw  of  Infants,  p,  245. 
■    2  Boh.  29.  *    Jac  245. 
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of  bis  children,  muntenance  was  giren  out  of  the 
childreD's  own  fortuuds. 

Whether  or  not  the  &ther  has  lost;  the  right  to  the 
custody  of  hia  childreu,  either  by  wuver  or  by  hii 
misconduct,  be  still  remains  liable  to  the  provisions 
contained  in  the  Criminal  Procedure  Code'  and 
the  Presidency  Mi^strates'  Aotf  vith  respect  to 
their  maintenance. 

The  principlee  upon  which  the  Court  acts  in  allow- 
ing maintenance  to  inputs  form  a  guide  to  trustees 
and  the  guardians  of  infants,  as  the  maintenance  of  the 
infants  under  their  charges  in  cases  where  no  appli' 
cation  has  been  made  to  tho  Court.  It  is,  as  we 
shall  see  hereafter,  the  duty  of  all  goardians  of 
infants  to  see  that  their  wards  are  maintained  and 
educated  in  a  mancer  suitable  to  their  position  in 
life,  and  in  making  provision  for  this  purpose,  they 
must  apply  the  pHnciples  which  influence  the  Conrt 
when  conadering  the  question  of  an  inSuit's  main* 
tenance. 

We  will  now  see  out  of  what  funds,  to  what 
amount,  and  for  what  period  the  Court  will,  in 
cases  where  it  considers  that  recourse  can  properly 
be  had  to  the  infant's  own  funds  for  his  mainte- 
nance, make  such  provision. 
Fm^tfton  j^  a  general  rule,  and  apart  from  special  circum- 
^l^'Viu  stances,  the  income  of  the  infant's   estate  should 

beginB.    . ■ • ' 

I    Act  X  of  1872,  aeo.  934,  see  onfa,  p.  247. 
*    Act  IT  of  1677,  seo.  384.  k«  mte,  p.  248. 
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alove  be  applied  to  bis  mainteQaace  and  educatioa, 
aod  no  eporoachmeiit  should  be  made  upon  tbe 
principal.  Trustees  would  lazeij  be  allowed  any 
payment  made  bj  them  in  excess  of  the  income  of 
the  fiind,  but  where  the  ioeome  is  not  a  constant 
one,  or  tbe  result  disappoints  a  reasonable  expecta- 
tion of  what  that  income  would  be,  the  trusteea 
would  be  allowed  what  they  had  properly  expended 
in  Tiew  of  the  probable  income  of  the  estate.* 
In  some  cases  trustees  can  employ  the  surplus 
accumulation  of  the  imcome  of  tbe  fund  to  the 
maintenance  of  the  cestui  que  trust,*  but  their 
powers  in  this  respect  depend  upon  the  construcUoa 
of  the  instrument  creating  the  trust-  Where  there  is 
an  express  power  in  the  instrum^it,  the  trustees 
can  exercise  it  according  to  their  discretion;  but 
where,  on  the  other  hand,  tbe  instrument  places  tbe 
accumulations  on  the  same  footing  as  the  coital 
fund,  neither  the  trustees  nor  the  Court  can  break 
in  upon  tbe  accumulations,  except  in  the  same 
events  as  would  justify  them  breaking  in  on  the 
capital.' 

Where  there  is  more  than  one  fund  from  which  wh«i« 
maintenance  can  be   taken,  tbe   fund,   tbe  taking  o°«(<<»(L 
from  which  would  be  the  least  likely  to  diminish 


See  Simpson  on  the  J<aw  of  Infanta,  p.  37S. 
See  EdwardM  y.  Grove,  2  D.  F.  &  J.  210. 
See  £z  parte  Jtfc£«y,  1  Bft.  &  B.  4M. 
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the  property  which  the  minor   would  come  into  an 

attiuning  his  majority,  should  be  selected.' 

"^'*'         There  are  certain  cases  where  the  Court  will  pcr- 

of'cIpf»r  mit  maintenance  for  a  minor  to  be  taken  oat  of  the 

capital  of  his  property.*     It  is,  however,  never  wise 

for  the  mant^r  or  guardian  of  the  minor's  estate 

or  a  trustee  of  property  of  which  he  is  a  cettm 

que  trust,  to  entrench  on  the  minor's  capital  irithont 

receiving  the  sanction  of  the  Court,'  as  even  if  he 

were  right  in  breaking  in  upon  the   capital  he  may 

have  to  bear  the  costs  of  subsequently  obtaining 

the  sanction  of  the  Court,  if  there  be  a  deficiency  of 

assets.*    It  is  not  necessary  that  a  suit  should  be 

brought,  or  a  reference  directed,  for  the  purpose  of 

obtaining  such  sanction.' 

m«D  put-     Where  the  infant's  property  is  very  small,  and 

*^'      the  income  of  it  insufficient  to  maintain  the  in&nt 

or  to  give  him  a  suitable  education,  the  Court  will 

break  in  on  the  principal.*    It  will  also  do  so  where 

vMMmeat.  *  *"***  °^  money  is  necessary  for  the  purpose  of 

setting  the  infant  up  in,  or  educating  him  for,  a 

'  See  Simpson  on  the  L»w  of  lofauta,  p.  294.  Macphenon  on  tha 
Law  of  Infants,  p.  11S2. 

•  See  Smpion  on  the  Lav  of  In&iiti,  p.  382. 

•  It  is,  however,  dear  that,  if  an  executor  ur  trustee  doe*  withont 
application  what  die  Court  would  have  approved,  he  will  not  be  calied 
to  account,  and  forced  to  undo  that,  merelj  becauM  it  was  done  wilh- 
oat  application.    Sea  Lee  t.  Brown,  4  Vete;  369. 

•  tUbuo*  V.  KilUy,  30  Bear.  520. 

»  See  Ex  parit  Whitfield,  2  Atk.  316 ;  Ex  parte  Chamben,  1  B- 
&  M.  £80. 

'    See  Barbm  r.  Grmt,  1  Vem.  305. 
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biiainesS  or  profession,  or  otherwise  advanciag  biin 
in  life.*  Sums  of  money  for  the  mfunteoance, 
education,  or  advaacemeDt  of  infants  may  also  be 
raised  out  of  tlieir  reversionary  or  contingent 
interests  in  property  by  means  of  a  scheme  of 
insurance  or  otherwise.*  The  Court  would,  how- 
ever, be  very  reluctant  to  allow  a  sale  of  the  infant's 
real  propertyif  it  could  possibly  be  avoided,  and 
in  preference  to  a  sale  would  allow  the  money  to 
be  raised  by  nnortgage  of  the  property. 

The   unount   of    maintenance  which   the  Court  Amount 

allowed. 

will  allow,  or  the  guardian  may  with  safety  expend, 
for  the  maintenance  of  an  infant  depends  upon  the 
age,  the  rank,  the  fortune,  and  the  expectations  of 
the  infant.  It  must  be  sufficient  to  give  to  the 
infant  a  maintenance  and  education  suitable  to  the 
position  which  he  will  occupy  on  coming  of  age. 

In  awarding  maintenance  to  an  infant  out  of  his 
own  income,  the  Court  will  often  grant  a  sum  larger 
than  is  requisite  for  his  own  maintenance  and  edu- 
cation, when  his  father  or  mother  is  in  indigent  cir- 
cumstances' or  where  his  infant  brothers  or  sisters 
are  unprovided  for.^    The  reason  for  this  is,  that  the 


'  Bee  Re  Law,  17  Jur.  319  ;  Rs  Clark,  17  3m.  S62;  ftod  oatei 
collected  in  Simpioii  on  the  L>ir  of  Infanti,  p.  S84  note  (t)  ;  ud  see 
Uaq>lienon  on  the  Iaw  of  la&nU,  pp.  2A2,  2A3. 

■    See  WiUt  V.  Pali»,  L.  R.  14  Eq.  SAl. 

'    AUn  V,  CoUer,  1  Bmt.  SOS;   MBDpbenon  on  Inhnti,  p.  2S0. 

*  WtlUtUg  y.  Duke  of  Beatfart^'i  Rosa.  26 ;  TweddeU  t.  TWUeU, 
Tuin.  &  B.  13.  .  . 
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Court  considers  It  for  the  benefit  of  tlie  -  infant  tliat 
his  home  should  l>e  made  a  comfortable  one,  and 
that  his  brothei*8  and  sisters  should  be  brought  u[> 
to  such  situations  as  reflect  credit  upon  him. 

Where  the  infant  is  married,  provision  must  also 
be  made  out  of  his   income  for  the  support  of  his 
wife  and  children.' 
inereaM  of     The  Cowt  hos  fuII  power  to  increase  the  arnonnt 

■llowsnoe. 

ptoTiiinn  of  maintenance  allowed  for  the  infant .  according  as 

lor  apFcial  ^ 

»p<n<ii-  ^|g  needs  require  it,  and  additional  provision  msy 
sometimes  be  granted  for  special  expenditure,  as 
fur  instance  the  marriage  of  the  infant,  or  for  the 
purpose  of  supporting  charities,  or  keeping  up  the 
worship  of  the  ancestral  deity,  or  for  the  perform- 
ance of  the  shrads  of  the  infant's  ancestors  or  of 
his  relations;  in  fact,  for  the  purpose  of  providing  for 
all  such  proper  obligations  as  !the  in&ut,  were^  he 
an  adult,  would  be  morally  bound  to  perform. 

Put  tn*iD-  Maintenance  can  be  given  at  any  time  afteir  the 
infant  has  come  into  possession  of  the  property, 
and  past  maintenance  may  also  be  given;  but  such 
past  maintenance  must  have  reference  not  to  the 
time  when  the  order  is  made,  but  to  the  time  when 
the  money  was  expended  for  the  maintenance  of 
the  infant.' 

■  In  tbe  <M«s  of  MahomedwiB,  where  tbe  wife  u  h>o  yoang  ftr 
■QBtrimouMl  intercoorae,  ilia  Iiu  no  riglit  of  maiatonaiice  fraw  ber 
huabftad,  whether  ihe  be  liTiog  in  hia  boiue  or  aot.  In  the  matter  »S 
Khalija  Bibi,  A  B.  L.  K.  S67. 

'     Chaplin  r.  CkapUn,  8  P.  VV.  368. 
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Tliere  is  tin's  difference  between  nn  nllowatice  for 
future  maintenance  and  an  allowance  for  past 
maintenAnce,  namely,  that  tlie  latter  can  only  be 
granted  for  tlie  sums  actually  expended.  It  is  not 
necessary,  however,  to  take  an  account  of  the  actual 
suras  expended  by  the  guardian,  but  an  enquiry 
must  be  made  as  to  tlie  scale  of  expenditure  upon 
which' the  infant  was  maintained,  and  an  allowance 
can  be  granted  upon  that  scale.' 

As  a  genera]  rule,  the  father  of  the  inOint  will  not 
be  allowed  anything  in  respect  of  past  maintenance, 
but  this  may  be  done  under  8j>ecial  circumstences, 
as  where  he  is  in  einbnrrnssed  circumstances,  or 
has  incurred  a  debt  for  maintenance,  or  is  not  of 
ability,'  having  regard  to  other  children  unprovided 
for.'  It  may  also,  it  seems,  be  given  to  the  father 
if  there  is  a  trust  for  maintenance  in  the  mar- 
riage settlement  of  the  fatlier  and  mother.^ 

Witli  respect  to  -  other '  persons  than  the  father, 
past  maiQienance  can  only  be  allowed  where  it  was 
expMided  witli  the  expectation  of  being  recouped 
by  the  Court  out  of  the  infant's  property  ;*  but  if 
trustees  have  a  discretionary  power  to  allow  main- 
tenance, past  maintenance  will  be  given,  if  they 


'  SruM  T.  xmo,  1  Pii.  sri 

'    Bee  Simpson  on  the  Law  tif  InfiuiU,  p.  S87. 

*  See  Mwtdg  t.  Earl  Horn,  4  H.  C.  C.  224. 

*  lU  CottrtU,  L.  R.  12  Rq.  M6  ;  Siinpsun  on  tlie  Uw  of  Infanta, 
P>  9M.  Sm  pott,  LecturelX,  as  to  tlie  yumert  of  triuieea  toprovide 
fK  Uu  Duiiitenance  or  ttieir  infant  e*»tiii  qtu  Inrtu. 
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have  not  exercised  the  power,' or  if  bj  mistake  as 
to  the  amount  of  the  Income  ikey  have  allowed  ool; 
a  small  part  of  it.* 

In  addiUou  to  its  povrer  to  make  an  aUowance  for 
the  past  mainteoaDce  of  an  infant,  the  Court  can 
sanction  the  payment  of  a&j  sums  which  haT« 
been  expended  for  necessaries  supplied  to  the  io- 
fant,  and  which  ceui  be  claimed  under  the  68tli 
section  of  the  Indian  Contract  Act,'  which  provides 
that  **  If  a  person,  incapable  of  entering  into  a  con- 
tract, or  any  one  whom  he  is  legally  bound  to  sup- 
port, is  supplied  by  another  person  with  nec«»ariei 
suited  to  his  condition  in  life,  the  person  who  has 
furnished  such  supplies  is  entitled  to  be  reimbursed 
from  the  property  of  such  incapable  person." 

As  a  general  rule,  where  no  time  is  fixed  by  the 
instrument,  if  any,  which  prorides  for  the  iniant's 
maintenance,  the  allowance  will  be  g^ren  up  to  the 
time  when  the  in&nt  attains  the  stge  of  majority. 

With  respect  to  unapplied  accumulatioDS  of 
maintenance,  where  the  in&nt  is  entitled  to  the 
whole  income  of  the  fund  given  for  his  maintenance, 
whether  absolutely  or  till  the  happening  of  a  cer- 
tain event,  such  part  of  the  income  as  is  not  applied 
for  his  maintenance  belongs  to  him  absolutely,  or 
to  his  personal  representative,  in  the  case  of  his 


Uahtrlg  T.  ZVrftm,  14  Te«.,  499. 
Slop/ord  T.  CtaUerhiTy,  1 1  SinL,  99. 
Act  IX  <tf  1B72,  see  pMt,  Lecture  VIII. 
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death;  but  where  the  infaot  is  not  entitled  to  the 
income  of  the  fund,  but  only  to  maintenance  there- 
out, the  surplus  follows  the  fate  of  the  capital.' 
The   person    entitled   to   receive  tlie    allowance  '^°  'i>^ 

*  Mlowinw 

nuUle  by  the  Court  for  the  maintenance  of  an  in-  ''^*^ 
fant,  will,  generally  be  the  guardian  of  the  infant's 
person  ;  but  the  Coui:t  will  not  allow  the  money 
allowed  for  future  mainteoance  to  be  paid  over  to 
any  person  who  is  not  within  its  jurisdiction.* 
The  Court  will,  however,  in  some  caseSj  where  the 
infont  is  residing  outside  the  jurisdiction,  appoint  a 
guardian  within  the  jurisdiction,  pro  tanio^  to  receive 
and  remit  the  amount  allowed  for  the  infant's  main- 
tenance to  a  guardian  resident  outside  of  the  juris- 
diction.' 

The  rights  of  infant  wives  to  maintenance  from  Hunta- 
their  husbands  are  enforceable  in  the  same  wav  as  '■■'«" 
the  rights  of  adult  wives  to  such  maintenance. 

The  Criminal  Procedure  Code*  and  the  Fresi-! 
dency  Magistrates*  Act^  contain  provisions  for  the 
maintenance  of  wives  similar  to  those  enacted  by 
them  for  the  maintenance  of  children  unable  to 
maintain  themselves.  Those  Acts  further  provide 
that  if  the  husband  offers  to  maintun  his  wife  on 


See  caMA  cited  in  Simpionon  theLaworinfiiDta,  p.  302,  Dote(ir). 

Lofrm  V.  Fairlet,  Jms.  I9S. 

See  Coverddt  t.  Qreenieay,  Bign.  11. 

Act  X  of  1872,  lec  S36,  emit,  p.  347. 

Act  IV  of  1877,  KC.  234,  mU,  p.  2tf . 
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GODdition  of  her  living  with  him,  and  his  wife 
refuses  to  live  with  him,  the  Magistrate  may  con- 
sider- any  grounds  of  refusal  stated  hy  such  wife, 
and  may  make  the  order  for  maintenance  notwith- 
standing' such  offer,  if  he  be  satisfied  that  the  hus- 
band is  living  in  adultery,  or  that  he  has  habitually 
treated  bis  wife  with  cruelty. 

No  wife  is  entitled  to  receive  an  allowance  from 
her  husband  under  these  provisions  if  she  is  liviog 
in  adultery ;  or  if,  without  any  sufficient  reason,  she 
refuses  to  live  with  her  husband,  or  if  they  are 
living  separately  by  mutual  consent. 
■>'  The  Indian  Divorce  Act'  gives  to  the  Court,  try- 
ing a  suit-  instituted  under  that  Act,  power  before 
decree,  in  its  decreej  or  after  decree  upon  applies^ 
tion  by  petition,  to  provide  for  the  custody,  mun- 
tenance,  and  educaUoD  of  minor  children,'  the 
marriage  of  whose  parents  is  the  subject  of  the  soitf 
and  to  direct  proceedings  to  be  taken  for  pladng 
such  children  under  the  protection  of  the  Court 


.<-   Act  IX  or  1869,  sees.  41 — 14.      ' 

*  **  MiDor  ohildren"  meuia,  ia  the  oaie  of  lont  of  nAtire  fitben, 
tKijB  itlioliftve  Dot  coiDpIeted.tha.Hge  of  dxteen  Teant^Dd  intheoM 
of  dkUgliten  of  native  lathers,  girli  who  hare  Dot  cwDipleted  the  igi 
of  thirteen  yean.  In  other  caaea  it  means  nnmarried  children  *hD 
hare  not  completed  the  age  of  eigliteeu  jeara.    See  Mc.  S  of  the  A«l. 


zed.yGOOg[e 


I 


'   LEOTDRE  Tin. 

■      IB*  LIABILITIES  OF  IKfAHTB.    ' 

As  an  old  writer  observes'  with  respect  to  tBe 
incapacity  of  iofaDts,  "  tlie  law  protects  their 
persons,  preserves  their  rights  and  estates,  ex- 
cuseth  their  laches,  and  assists  them  in  their  plead-' 
ings;  the  judges  are  their  counsellors,  the  jary 
are  their  servants,  and  the  law-  is  their  guardian." 

"Where,  however,  an  infant  is  guilty  of  actual 
fraud,'  the  Court  will  not  afford  to  him  that  protec* 
tion  which  his  infancy  would  otherwise  entitle  him 
to.*  And  where  an  infant  induces  another  person 
to  believe  that  he  is  au  adult,  and  to  act  oo  such 
belief,  the  infant  cannot  take  advantage  of  the  plea 
of  infancy." 

Infants  are  after  a  certain  age'  liable  for 
offences  against  tlie  criminal  law;  They  are-  also 
liable  for  torts  and  injuries  of  a  private  nature  ;' 
but  with  respect  to  contracts  entered,  into  by  them, 
they  are  up  to  the  time  they  attain  majority 
under    the  s[>ecial  protection  of  the  law,  favoured 

■  '    The  In&nta'  Lawyer,  Load.,  1712. 
■    SHheman  v.  Dautoit,  1  D.  0.  &  8. 90 ;  Brittam  r.  Saitmam,  I  Etp: 
N.  P.  C.  172. 
>     WritU  T.  Sitmc,  2  D.  6.  Si  8.  331 ;  w«  Act  I  of  1872,  aec.  IIA 
•    See/Nu^p.  SW. .     .  *  S«e  jnmI,  p.  8»9. 
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in  all  tilings  wliicli  are  for  tbeir  benefit,  and  not  ' 
prejudiced  b^  anything  to  tbeir  disadvantage. 
>°     The  Indian  Contract  Act'  has  made  some  altera- 
tions in  the  capacity .  of  infants  to  enter  into  con- 
tracts. 

Before  the  passing  of  that  Act,  the  High  Court, 
in  suits  on  contracts,  administered  the  Hindu; 
Mahomedan,  or  Knglisb  laws  according  to  the 
nationality  of  the  defendant  The  Mofussil  Gvil 
Courts,  in  cases  to  which  the  Hindu  and  Mahome- 
dan laws  were  not  applicable,  were  directed  to 
proceed  according  to  justice,  equity,  and  good 
conscience.* 

With  respect  to  the  power  of  minors  to  con- 
tract, the  Hindu,  Mahomedan,  and  English  laws, 
as  administered  by  the  Courts  in  India,  differed 
very  little  from  each  other. 

Under  the  Hindu  law,  a  minor  seems  to  have 
had  no  power  to  contract  under  any  circumstsnces  f 
but  as  Mr.  Macpherson  points  out  in  his  work  on  the 
Law  of  Contracts  for  British  India,*  the   deed  of 


■    AotIXoriS73. 

*  Ai  to  the  Iftw  adminiatered  bj  the  Courts  in  India,  aw  llw 
S4entary  i^  State  t.  TTks  Admatulrator-Oeitl.o/  Btngal,  I  B.  L.  JL 
0.  C.  87. 

*  1  Strange'a  Hinda  Law,  271  ;  Menu,  cliap.  Tiii,  iloka  163 ; 
Vymstlw  Darpuub,  p.  613 ;  Xaibipnalh  Svtg^  ▼.  KutfUapul  Jak,  4  SbL 
Bep.  S39. 

*  P.  31;  we  CyDonaell  v.  Moharigah  AuUnutfA,  MortiHi  84,  ud 
Boiddoaaa  Oeg  t.  Bamhiihora  Dtg,  13  W.  S.  C.  O.  166. 
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n  minor  Hindu  would  pruba1>ly  be  held  not  voidt 
but  only  voidable  if  Against  his  interest. 

The  Mahomedan  law'  and  the  English  law,  as 
administered  in  India,  seem  to  have  treated  in 
exactly  the  same  way  contracts  made  by  minors. 
Under  those  laws  the  general  i-ule  was,  that  con- 
ducts made  by  an  infant  are  not  binding  on  him, 
but  that  he  might  take  advantage  of  such  con>- 
tracts  and  sue  on  them  if  they  were  for  his  benefit. 
Farther,  if  on  coming  of  age  lie  shoald  ratify 
the  contract,  it  would  bo  binding  upon  him.* 

The  Indian  Contract  Act,*  which  applies  to  all 
contracts  made  since  the  1st  of  September,  1872, 
of  whatever  nationality  the  contracting  parties 
may  be,*  provides*  as  follows : — 

"All  agreements  are  contracts,  if  they  are  made 
by  the  free  consent  of  parties  competent  to  con- 
tract, for  a  lawful  consideration  and  with  a  law- 
ful object,  and  are  not  hereby  expressly  declared 
to  be  void." 

The  same  Act*  declares  that  "  every  person  ia 
competent  to  contract  who  is  of  the  age  of  majo- 
rity according  to  the  law   to  which  he  is  subject. 


'    Mocpberson  on  Contract,  p.  20  ;  anil  Hocnagbben'a  PriDcipIea  of 
UkUomedan  Lair,  pp.  43  &  63. 

*  SeepMf,  Leetara  XI,  m  to  ratification  by  nil  infant. 
»    ActIXofl8T2. 

*  See  Madhub  Chunder  Poramankk  v.  Rajeooinar  Dots,  14  B.  L. 
B.  76. 

*  Sec.  10.  •        Sec.  11. 

35 
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and  who  is  of  sound  mind,  and  is  not  disqualiSed 
from  contracting  by  any  lavr  to  wbicb  lie  is  subject" 

Tbe  interpretation  clause'  of  tbe  ludiau  Cod- 
tract  Act  gives  Uie  following  definitions : — 

"  (g.)  An  agreement  not  enforceable  by  law  is 
said  to  be  void  : 

"(A.)  An  agreement  enforceable  by  law  is  a 
contract : 

"  (f.)  An  i^p^emmt  vbicb  is  enforceable  by  kv 
at  tite  option  of  one  or  more  of  tbe  parties  thereto, 
but  not  at  tlie  option  of  tbe  other  or  others,  is  a 
ToidaUe  contract." 

If  these  provisions  are  closely  looked  at,  it  will 
be  seen  that  it  does  not  follow  from  them  that 
au  agreement  to  which  an  infant  is  a  party  i> 
void,  and  it  is  quite  coosistent  with  these  provi- 
sions that  such  agreement  is  a  voidable  contract; 
that  is  to  say,  enforceable  at  tbe  option  of  the 
intiint  (or  those  acting  ou  his  behalf),  but  not 
at  tbe  option  of  tbe  otlier  party  to  the  agreement 

If  tlie  Indian  Contract  Act  is  capable  of  this  con- 
struction, tbe  liiw  as  to  the  capacity  of  infants  to 
enter  into  binding  contracts  remains  as  it  was  before 
tlie  passing  of  tliat  Act,  with  the  exception  of  stune 
si>ecial  provisions  with  respect  to  minor  partners* 
and  agents,*  and  with  respect  to  necessaries  sap- 
plied  to  infants.* 

'     Sec  2.  'See  jwf  (,  p.  288.  '  Se«  p04l,  p.  287,  n». 

'  See  pott,  p.  376. 
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The  Ibdiau  Contract  Act  is  not  eshaustivQ  of  the 
law  of  coDtractB,' and  as  iJiat  Act  does  not  expressr 
Ij  render  void  contracts  made  by  infants,  it  may  be 
taken  that  the  le^slature  did  not  intend  to  make 
aoj  alteration  in  the  existdng  Isir  in  this  respect, 
and  that  the  general  rule  of  law  with  respect  to  tlie 
capacity  of  infants  to  enter  into  contracts  is  that 
any  such  contract  is  voidable  by  the  infant,  and  only 
enforceable  against  him,  if  ratified  by  him  after  he 
has  come  of  age. 

This  question  is  by  no  means  free  from  doubt, 
Mr.  Macrae,  in  his  work  on  the  Indian  Contract 
Act,'  considers  that,  under  that  Act,  all  contracts 
made  by  a  minor,  with  the  single  exception  of  those 
contracts  which  relate  to  necessaries  supplied  for 
his  use,*  are  absolutely  void,  and  are  not  enforceable 
by  law,  even  though  ratified  by  the  minor  on 
coming  of  age. 

Whether  or  not  a  contract  entered  into  by  awb«K 
minor  be  absolutely  void,  there  is  no  doubt  that  i»>  ^ 

«ctod  Bpott. 

where  A  minor  has  acted  upon  » contract,  or  has 
peiformed  his  share  tJbereof,  the  person  making  th« 
coQtraot  with  the  minor  would  be  required  to  recom- 
pense the  minor  for  such  part  of  the  contract  as  had 
been  performed  by  him,  and  thus  to  place  the  min<v 
in  the  poGution  in  which  be  would  have  been  had 

.    '    Per  Fuiuifwi,  J^  ia  lUadAab  CJaaukr  Poramaaiek  t.  Sa/coomir 
Vou,  U  B.  L.  U.  78. 
.*  .  V,  li.  ■    See  Act  IX  uf  )S72,  kc.  (i8,pMt,  p.  &7S 
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the  contract  not  been  entered  into.  A  minor  can 
also  recover  for  work  or  labour  done  by  him,  or  for 
money  paid  by  Lim. 

The  70tk  section  of  the  Indian  Contract  Act,' 
wbicb  seems  to  be  equally  applicable  to  tbe  case  of 
a  minor  or  an  adult,  provides  that  '*  where  a  peraon 
lawfully  does  anything  for  another  person,  or  deli- 
vers anything  to  him,  not  intending  to  do  so  gratoi- 
tously,  and  such  other  person  enjoys  the  benefit 
thereof,  the  latter  is  bound  to  make  compensation 
to  the  former  in  respect  of,  or  to  restore^  the  thing  so 
done  or  delivered." 

Even  if  an  agreement  entered  into  by  an  infant 
be  not  void,  be  cannot  sue  for  speciHc  performance 
■of  it.» 

Apart  from  the  general  question  as  to  the  capa- 
city'  of  an  infant  to  enter  into  a  contract,  a  person 
supplying  necessaries  to  an  infant  can  recover 
against  the  infant's  estate. 

The  68th  section  of  the  Indian  Contract  Act'  pro- 
vides that — "  If  a  person  incapable  of  entering  into 
a  contract,  or  any  one  whom  he  is  legally  bound  to 
support,  is  supplied  by  another  person  with  neces- 
saries suited  to  his  condition  in  life,  the  person  who 
Las  furnished  such  supplies  is  entitled  to  be  reim- 
bursed from  the  property  of  such  incapable  person." 
This   rule  is  in  accordance  with  the  English  law 

■     Act  IX  of  1S72. 

>  Flight  T.  BoUmut,  4  livaa.  398,  see  Act  I  of  1877,  nc.  4,  par*,  (a). 
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and  the  law'  which   prevmled  in  Beognl  before  the 
passing  of  the  ladian  Contract  Act. 

Necessaries,  suited  to  a  person's  condition  in  life, 
include  such  tliinga  as  are  reasonably  required  for 
the  nourisIimeDt,  clothing,  lodging,  education,  health, 
and  decent  behaviour  and  appearance  of  the  infant 
according  to  his  station,  degree  and  fortUDe.' 

As  a  general  rule,  articles,  which  are  purely  orQa> 
mental  or  luxurious,  cannot  be  considered  necessaries ; 
but  they  may  sometimes  he  so,  where  they  are  suited 
to  the  infant's  condition  of  life. 

It  is  a  mixed  question  of  law  and  of  fact  whether 
particular  articles  are  suitable  to  a  particular  infant's 
condition  in  life.  It  is  a  question  of  law  whether 
such  articles  could  possibly  be  considered  neces- 
saries. It  is  a  question  of  fact  whether  such  articles 
(ire  necessaries  in  the  particular  case.' 

What  amount  to  necessaries  within  the  meaning 
of  the  6Sth  section  of  the  Contract  Act  depends 
entirely  upon  the  circumstances  of  each  particular 
case,  and  the  question  is  not  whether  the  expendi- 
ture is  one  which  tlie  infant  could  not  properly 
incur.  There  is  nothing  to  prevent  an  infant  from 
indulging  in  luxury,  if  he  has  the  money  to  pay, 
and  pays  for  it     But  the  question  is  whether  it  is 

■  See  jndgment  of  Bmawell,  B.,  ia  Rgder  v.  Wombaiell,  37  L.  J.  Ex. 
■00;  B.  C.  on  appeal,  h.  R.  4  Ex.  S2 ;  and  38  L.  J.  Ex.  8. 

*  Sgdtrr.  WomitMU,UR.*iix.ia;  S.  C.  88  L.  J.  Ex.10.  As 
to  i(lMt  artielet  bare  been  beld  to  be  necessariei,  see  MacpherNn  on 
Influls,  pp.  499-501  ;  ud  Simpaon  oa  lofanti,  pp.  S6-88. 
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SO  necessary  for  the  purpose  of  maintaining  himself 
in  his  station  that  be  should  have  the  particular 
articles,  as  to  bring  them  within  the  exceptioD 
under  which  an  infant  maj  pledge  his  credit  for 
them  as  necessaries.' 
wbit  an  The  surrounding  circumstances  of  each  particular 
""**■'  ease  furnish  the  only  ground  for  tlie  solution  of 
this  question.  The  term  "necessaries"  primarily 
implies  only  suitable  food,  drink,  clothing,  lodging, 
instruction,  and  education  for  the  infant  in  accord- 
ance with  the  position  in  life  occupied  by  the 
infant,  and  the  fortune  enjoyed  by  him,  and 
articles  purely  of  ornament  and  luxury  could  not  be 
included  in  the  term.  But  articles  may  be  neces- 
saries suitable  to  the  deg^ree  in  life  and  condition  of 
the  infant,  even  though  of  an  ornamental  or  luxuri- 
ous character,  where  the  infant's  fortune  or  pros- 
pects would  justify  tbeir  being  so  considered.' 

In  some  cases  special  circumstauces  might  bring 
under  the  term  "  neceraaries"  articles  which  generally 
could  not  be  considered  as  such.  For  instance, 
where  a  doctor  has  ordered  horse  exercise  for  an 
infant,  the  hire  or  even  the  purchase  of  a  horse  may 
he  necessary.'  Presents  to  be  given  by  the  infant 
may  in  some  cases  be  considered  necessaries,  as  where 
the  iufant  was  in  a  good  position  and   bought  the 

'    Rgier-r.  IftnnhMi;  L.  B.  4  Ex.  89;  &  a88L.  J.&t  ID. 

*  PtUri  r.  FUming,  6  M.  ft  W.  W ;  Me  SimpMo  on  InGwiti,  9.  ST. 

»  UaH  ¥.  Praur,  1  3m.  628. 
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arldcles  for  the  purpose  of  giving  tliem  to  his  intended 
bride;' and  wtiere  the  infant  has  incurred  necessary 
legal  expenses,  as  for  making  a  marriage  settlement,* 
those  expenses  can  be  recovered  from  his  estate. 

It  has  been  held  that  the  payment  of  money  to 
release  an  infant  from  arrest,*  or  to  save  him  from 
ejectment  for  nonpayment  of  rent,  *  can  be  recover- 
ed as  necessaries. 

In  many  cases  expenditure  incurred  obviously  for 
the  benefit  of  the  infant,  although  not  included  in 
the  ordinary  use  of  the  term  "  necessaries,"  vrould 
bind  the  infant's  estate.  For  instance,  the  costs, 
properly  incurred,  of  the  next  friend  or  guardian 
ad  litem  of  the  infant  in  a  suit,"  the  marriage 
expenses  of  the  infant,  the  funeral  ceremonies  of  the 
wife,  husband,  or  childi-en  of  the  infant,"  and  the  per- 
formance of  the  thradi  of  the  ancestors  of  the  infant, 
or  such  religious  ceremonies  as  tlie  infant,  if  he  had 
been  an  adult,  would  be  morally  bound  to  perform. 

The   GStlt  section  of   the  Indian  Contract  Act  trocnurio 
iDoIudes  as  necessaries  binding  the  infant's  estate, 'i'«  ^d 

°  '  childr«n  of 

necessaries  supplied  to  persons  whom  the  infant  is'"'^^ 
legally  bound  to  support. 

Illustration  (&)  to  that  section  shows  that  the  term 
"any   one   whom  he  is  legally  bound  to  support" 

■  Jmngr  y.  WaOtr,  19  L.  T.  N.  a  398. 

*  Belpt.  V.  ClayUnt,  10  Jur.  N.  &  1184. 

*  Ciark  T.  Lttlit,  B  Eip.  38. 

*  Ex  parU   UeKef,  I  Bs.  &  B.  400.  . 

*  ColUni  T,  Brook,  fl  H.  *  N.  708. 

*  CHoppU  T.  Co<^tr,  18  U.  &  W.  iS9,  960. 
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includes  the  wife  and  cliildren  of  the  infant,  and 
it  would  apparently  include  no  one  else. 
Hrt»sMri.B  Though  the  Contract  Act'  contemplates  the  estate 
i,u,ixnd  of  of  an  infant  husband  beinz  liable  for  aecessaries 
iuuat,  supplied  to  his  wife,  it  does  not  contemplate  any 
pos^bility  of  the  converse  case, — namely,  the  estate 
of  na  infant  wife  being  liable  for  necessaries  sup> 
plied  to  her  husband.  A  wife  is  not  legally  boand 
in  any  sense  to  support  her  husband ;  but  the 
English  rule  of  Inw,  tliat  the  interest  of  a  personal 
connection  is  sometimes  regarded  in  law  as  that  of 
the  individual  himself,*  might,  even  in  this  country, 
render  the  estate  of  an.  infant  wife  liable  for  neces- 
saries supplied  to  her  husband,  where  her  husband 
has  no  means  ef  support  whatever. 

This  rule  is  in  no  way  based  upon  the  rights 
which  a  husband  by  English  law,  but  not  by  Indhin 
law,  possesses  in  his  wife's  property. 

In  one  English  case '  an  infant  widow  was  held 
liable  upon  her  contract  for  the  funeral  of  her 
husband,  who  had  left  no  property  to  be  adminis- 
tered. In  that  case  Alderson,  B.,  said  : — "  Now  the 
law  permits  an  infant  to.  make  a  valid  contract  of 
mamage,  and  all  necessaries  furnished  to  those 
with  whom  he  becomes  oiie  person  by  or  tlirough 
the  contract  of  marriage  are,  iu  point  of  law,  ne- 


IX  of  1872. 

See  Broom'a  Legal  MaximB,  Btb  edn.,  p.  693. 

ChappU  T.  Cooper,  13  M.  &  W.  259,  260. 
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cessaries  to  the  infant  liimself.  Now  there  are 
many  authoiities  which  lay  it  down  that  decent 
Christian  burial  is  a  part  of  a  man's  own  rights ; 
and  we  think  it  is  no  great  extension  of  the  rule 
to  saj  that  it  may  be  classed  as  a  personal  advan- 
tage, and  reasonably  necessary  to  him.  His  pro- 
perty,  if  he  leaves  any,  is  liable  to  be  appro- 
priated by  his  administrator  to  the  performance 
of  this  proper  ceremonial.  If  then  this  be  so,  the 
decent  Christian  burial  of  his  wife  and  lawful  chil- 
dren, who  are  the  personeB  conjunctce  with  him,  is 
also  a  personal  advantnge,  and  reasonably  neces- 
sary to  him,  and  then  the  rule  of  law  applies  that 
he  may  make  a  bintliug  contract  for  it  This  seems 
to  ua  to  be  a  proper  and  legitimate  consequence 
from  the  proposition  that  the  law  allows  an  infant 
to  make  a  valid  contract  of  marriage.  If  this  be 
coiTect,  then  an  infant  husband  or  parent  may  con- 
tract for  the  burial  of  his  wife  or  lawful  children, 
and  then  the  question  arises  whether  an  infant 
widow  la  in  a  similar  situation.  It  may  be  said 
that  she  is  not,  because,  during  the  coverture,  she 
is  incapable  of  contracting,'  and  after  the  death 
of  the  husband  tlie  relation  of  marriage  has  ceased. 
But  we  think  this  is  not  so. 


■  The  BnglUh  rulM  witb  rctpect  to  the  incapacity  of  married  women 
to  ent«r  into  contracts  apply  to  persons  domiciled  in  India,  who  nre 
•abject  to  the  English  law,  and  were  married  berore  the  1st  of  January, 
1866 ;  see  Act  X  of  lS6d,  aeci.  4  aud  331. 

36 
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"  Id  tlie  case  of  the  liusband,  tLe  contract  will  lie 
made  after  tlie  death  of  the  wife  or  cliild,  and  so 
after  tlie  relatioa,  wbicli  gives  validitj  to  the  con- 
tract, is  at  SQ  end  to  some  purposes.  But  if  the 
husband  civa  couCract  for  this,  it  is  because  a  con- 
tract for  the  burial  of  those  who  are  pertona 
conjunctcB  with  him  by  reaeon  of  the  marriage,  is  a 
contract  for  his  own  personal  benefit;  and  if  that  be 
80,  we  do  not  see  why  the  contract  for  the  burial 
of  the  husband  should  not  be  the  same  as  a  contract 
by  the  widow  for  her  own  personal  benefit.  Her 
coverture  is  at  an  end,  and  so  she  may  contract, 
and  her  infancy  is,  for  the  above  reasons,  no  defeace 
if  the  contract  be  for  her  personal  benefit. 

*'  It  may  be  observed  that  as  the  ground  of  our 
decision  arises  out  of  the  infant's  previous  contract 
of  maniage,  it  will  not  follow  from  it  that  an  inbnt 
child,  or  more  distant  relation,  would  be  responsible 
upon  a  contract  for  the  bui-ial  of  his  parent  or 
relative." 

The  Court  did  not  base  their  decision  in  this 
case  in  any  way  upon  the  rights  of  a  husband  ac- 
cording to  the  then  English  law  over  the  property 
of  his  wife,  but  simply  on  the  contract  of  marriage, 
and  the  rule  arising  therefrom  that  pertona  con- 
juncta  cOfUiparatur  interesse  propria,  and  therefore 
the  doctrine  contained  in  Baron  Alderson's  judgment 
would  apparently  have  equal  weight  tn  tliiscounbry. 

WhetherorDotnecessariessupplied  to  the  husband 


zed.yGOOg[e 


LKO.    Till.]  LTABILITIItS   OF    INFANTS.  283 

can  he  considered  a  charf^  upon  tlie  estate  of  tlie 
infant  wife,  tliere  is  no  doubt  that  tlie  Court,  in 
fixing  maintenance  for  an  infant  wife,  will  take 
into  consideration  the  pecuniary  condition  of  the 
husband,  and  in  cases  where  tlie  husband  is  des- 
titute of  means  of  support,  will  increase  the  wife's 
maintenance  accordingly.* 
There  is  another  question  left  open  by  section  68  Howfn 

'  '  ■'  qDBnlitrol 

of  the  Indian  Contract  Act, — namely,  whether  the  ^IJ*^*^** 
pereon  supplying  the  infant  with  necessaries  isE^tt^rf"' 
entitled  to  be  reimbursed  where  the  infant  at  the' 
time  of  the  supply  already  possessed  a  sufficient 
quantity  of  such  necessaries,  and  whether  in  case 
the  infant  has  such  sufficient  quantity,  ignorance 
of  this  foct  on  the  part  of  the  person  supplying  an 
additional  quantity  to  the  infant  would  affect  the 
question  of  liability. 

Things,  which  in  a  small  and  reasonably  sufficient 
quantity  are  necessaries,  cease  to  be  such,  when 
supplied  in  a  quantity  over  and  above  what  is  suffi- 
cient, and  they  equally  cease  to  )>e  such  whether 
they  are  supplied  by  one  tradesman  only,  or  by 
a  number  of  different  tradesmen. 

The  rule  of  law,  that  an  infant  can  be  sued  on  a 
contract  for  necessaries  only,  is  always  construed 
for  tbe  bene6t  of  the  infant  and  not  for  that  of 
the  tradesman.     As  Bramwell,  B.,  said  in  Rt/der  v. 

'    Se«  amU,  Lecture  VII,  p.  366. 
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fVomhtPell  .■' — "  It  is  not  a  law  for  tlie  intlemnitT 
and  defence  of  the  infant  who  issued  merely,  it  is 
a  law  to  deter  people  from  trusting  infants,  and  » 
save  tlie  latter  from  the  consequences  of  tlie  impro- 
vidence  and  inexperience  natural  to  their  age  ;  an 
improvidence  which  would  lead  them  into  loss,  though 
all  their  dealings  were  with  honest  people  ;  an  in- 
experience which  causes  them  to  be  no  match  with 
rogues."  That  being  so,  it  is  the  duty  of  a  tradesman 
dealing  on  credit  with  an  infiuit  to  stand  on  his 
guard,  and  make  ererj  possible  enquiry.  Eren 
then  he  supplies  the  goods  at  his  own  risk,  as  it  is 
for  him  to  consider  what  things,  and  what  amount 
of  such  things,  the  infant  is  actually  in  need  of  for 
the  purpose  of  keeping  up  his  position  in  life.* 
Rvdcr  ..       With  respect  to  the  second  part  of  the  qaestioD, 

Wombwell.    ,  ,  i.      .  .        i         i      .    ■  mi. 

there  is  some  contradiction  in  the  decisions,  ine 
last  case  in  which  this  point  was  raised  was  that  of 
Ryder  t.  WombwelL  *  That  was  a  suit  by  a  trades- 
man  against  an  infant,  entitled  to  a  lai^e  income 
on  attaining  his  majority,  for  jewellery  supplied  to 
him,  as  the  plaioti£F  alleged,  suitable  to  the  infantas 
poation  in  life.  At  the  close  of  the  pltuntifiTs  case, 
the  defendant's  counsel  offered  evidence  that  the 
defendant  was  already  supplied  with  similar  artieles 

'    37L.  J.  Ex.  Atp.  51. 

■  Bee   Slory  v.  Ptry,  4  C.  &  P.   227  ;  Bra^tham  *.  EaUm,   7  Scott 
185,  per  fiotanqnet,  J. 

■  37  L.  J.  Ex.  SO ;   8.  C.  on  appeal,  L.  R.  4   Ex.  S3  j  and  W  U 
J.  Ex.  6. 
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of  jewellery  to  a  Ini^  amount,  so  aa  to  render  any 
further  supply  unnecessary;  but  it  being  admitted 
that  tlie  plaintiff  was  not  aware  of  this,  tlie  Judge 
rejected  this  evidence. 

The  Court  of  Exchequer,  with  the  exception  of 
Branwell,  B.,  who  dissented  from  the  rest  of  the 
Court,  upheld  the  rejection  of  the  evidence.  In  appeal 
the  Exchequer  Chamber'  decided  the  case  upon 
other  grounds.  Mr.  Justice  Willes,  in  delivering  the 
judgment  of  that  Court,  said  i* "  It  becomes,  therefore, 
unnecessary  to  decide  whether  the  evidence  tender- 
ed was  properly  rejected  or  not.  That  is  a  ques- 
tion of  some  nicety,  and  the  authorities  are  found 
"by  no  means  uniform.  In  Bainbridge  v.  Picker- 
ing* the  Court  of  Common  Pleas  seems  to  have 
acted  on  a  principle  which  would  make  the  evidence 
a4uilsslble.  In  Brayskaw  v.  Eaton*  Bosauquet,  J., 
treats  it  as  clearly  admissible,  and  on  those  autho- 
rities the  Court  of  Queen's  Bench  (then  consisting 
of  Blackburn,  J.,  and  Mellor,  J.)  acted  in  Foster  v. 
Bedgrave*  There  is  much  to  be  urged  in  support 
of  the  view  taken  by  the  majority  of  the  Court 
below,  and  we  desire  not  to  be  understood  as  either 
overmling  or  affirming  that  decision.  If  ever  the 
point  again  arises,  the  Court  before  which  it  comes 


L.  R.  4  Ek.  32 ;  3.  C.  38  L.  J.  Ex.  8. 
L.  B.  4  Ex.  at  p.  42  ;  and  38  U.  3.  Ex.  at  p.  12. 
2  Wm.  BL  1825.  '    7  Scott  183. 

L.  R.  4  Gxch.,  p.  M  note  (S). 
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must  determine  it  od  the  balance  of  authority,  and 
on  principle,  without  being  fettered  by  a  decision 
of  this  Court." 

Inasmuch  as  thia  law  is  one  made  for  the  bene- 
fit of  the  infant,  and  not  for  the  benefit  of  the 
tradesman,  and  as  the  infant  is  only  bound  bj 
necessaries,  can  it  be  said  that  tlie  ignorance  of  the 
tradesman  renders  those  things  necessaries  which 
would  not  otherwise  be  so  ?  Where  the  articles 
are  supplied  by  one  tradesman  in  an  excessive 
quantity  there  is  no  doubt  that  they  cannot  be  con- 
sidered necessaries.  Do  they  become  necessaries, 
because  they  are  supplied  by  different  tradesmen  ? 
As  Baron  Bramwell  put  it  in  Ryder  t.  Wombwell:^ 
"  Suppose  a  baker  delivered  one  hundred  loaves 
daily  to  an  infant,  who  could  only  consume  one, 
would  he  be  liable  for  the  price  of  the  other  ninety- 
nine  ?  Certainly  not,  because  they  were  not  ne- 
cessaries. But  what  difference  does  it  make  on 
this  question  that  they  are  supplied  by  one  bakei 
or  a  hundred  ? " 

It  has  been  held  that  an  infant  is  equally  liable 

for  necessaries  supplied  to  him,  whether  or  not  be 

has  an  allowance  or  income,  from  which  he  might 

have  purchased  such  necessaries.' 

j^     Tlie  68th   section  of  the   Contract  Act,  as  we 

t'^t  liAve  seen,  confines  the  liability  of  the  minor's  estate 

*  S7  L.  J.  Ex.  61. 

•  BttrghiUl  T.  Ball,  4  U.  &  W.  727. 


zed.yGOOgle 


XKC.    Till.]  LIAfiILlTI£8   Of    IVtAtlTt.  287 

to  tbe  case  where  he  has  been  supplied  by  another 
person  with  necessaries  suited  to  his  condition  in 
life,  and  does  not  contemplate  tlie  case  of  an  infant 
being  supplied  with  monej  for  the  purchase  of 
necessaries,  and  purchasiug  such  necessaries  with 
8ucU  money.  According  to  English  doctrines  of 
equity,  money  so  supplied  to  the  infant  follows 
exactly  the  same  principle  as  necessaries  actually 
supplied.'  This,  however,  applies  only  where  the 
infant  has  actually  expended  the  money  in  neces- 
saries, as  in  that  case  only  the  person  lending  tbe 
money  stands  in  the  place  of  the  person  supplying 
the  necessaries. 

Again,  where  a  person  pays  money  for  necessaries,  M?"^ 
which  have  been  supplied  to  an  infant,  he  would  ^'ji? 
be  able  to  recover  that  money   from  the  infant's 
estate  under  tho  6dth  section  of  the  Indian  Contract 
Act. 

The  6Sth  section  of  tbe  Indian  Contract  Act  im- 
poses a  liability  upon  the  infant's  estate  entirely 
independent  of  any  contract  by  the  infant ;  and  it, 
therefore,  follows  that  a  person  who  obtains  from 
an  infant  a  bond,  account  stated,  or  bill  of  exchange 
in  relation  to  necessaries  supplied,  is  not  placed 
thereby  in  any  better  position. 


>     MarlotB  r.   PilJUld,   1   p.   Wm.  659. 

*  Act  IX  of  1872,  tee.   183. 

*  Radhaaath     Bote  v.    Salloprotmmo     Qhott,   3  lad.    Jut.    269  ; 
OUvtr  T.  Woodrqffi,  4  M.  &  W.  650. 
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An  infant  can  be  appointed  an  agent,  but  he  is  not 
responsible  to  his  principal  for  his  acta  in  that  be- 
half.  The  principalis,  hofferer,  bound  by  the  acts 
of  his  minor  agent  to  the  same  extent  as  if  that 
agent  had  attained  the  age  of  majority,  and  was  of 
full  capacity.' 
SJ*^-"'  With  respect  to  contracts  of  partnership  entered 
'*""'  into  by  minors,  the  Indian  Contract  Act  *  provides 
as  follows  : — 

"  Section  247. — A  person  who  is  under  the  age  of 
majority,  according  to  the  law  to  which  he  is  subject, 
may  be  admitted  to  the  benefits  of  partnership,  hut 
cannot  be  made  personally  liable  for  any  obligation 
of  the  firm  ;  but  the  share  of  such  minor  in  the 
property  of  the  firm  is  liable  for  the  obligations  of 
the  firm. 

Section  248. — A  person  who  has  been  admitted  to 
the  benefits  of  partnership  under  the  age  of  majority, 
becomes,  on  attaining  that  age,  liable  for  all  obliga- 
tioQS  incurred  by  the  partnership  since  he  was  so 
admitted,  unless  he  gives  public  notice,  within  a 
retisouable  time,  of  his  repudiation  of  the  partner- 
ship.'" 

The  Act  does  not  require  private  notices  to 
the  creditors  of  the  firm,  and,  moreover,  does  not 


■    ActlXof  1872,  eec.  184.  '    Act  IX  of  1872. 

*    Aa  to  the  law  on  this  iubject  before  the  poMtng  of  the  IndUn 
Contract   Act,   see    Protuntio   Kumar   Bural   t.    Chovdrte    St^ndoor 
I,  as.  D.  A.  SS5. 


zed.yG00g[e 


LRC.    Till.]  LIABILITIES  OF   IHFANTS.  289 

specify  in  wbat  waj  public  notice  ia  to  be  given. 
Presumably,  the  proper  notice  would  be  by  adver- 
tisements  iu  tbe  Gazettes  or  Newspapers  of  the 
place  where  the  business  is  carried  on.  Whei-e 
there  are  no  Gazettes  or  Newspapers  at  that  place, 
it  is  very  difficult  to  say  what  kind  of  public  notice 
ought  to  be  giveo. 

As  a  trading  partnership  is  a  consentient  contract, 
it  is  doubtful  whether  an  iofaut  of  tender  years' 
can  be  admitted  to  the  same,  or  in  any  way  become 
liable  for  tbe  obligations  of  the  same. 

Ad  infant  can  bind  himself  by  a  contract  of  servfce, 
provided  it  be  not  one  manifestly  to  his  disadvan- 
tage, but  he  may  avoid  such  contract  after  he  attains 
the  age  of  majority.'  Any  native  of  India,  who  ia 
above  the  age  of  sixteen  years,  may  enter  into  an 
engagement  or  contract  under  the  provisions  of  the 
Labor  Districts  Emigration  Act.* 

We  now  come  to  the  capacity  of  infants  to  enter  cantnct  oi 
iato  a  valid  contract  of  marriage. 

The  capacity  of  an  infant  to  enter  into  a 
marriage  contract  proceeds  upon  principles  different 
to  those  which  govern  his  capacity  to  enter  into 
other  contracts. 

Tbe  law  in  this  respect  varies  according  to  the 
religion  of  the  persons  contracting  marriage ;  and 

■  See  Ptium  Do*$  v.  Uandhont  Dou,  Tajlor,  379. 

■  See  No.  66  of  4th  acheaule  of  Aut  X  uf  1877. 
'    Aci  VU(B.C.)of  187a,KC.  6. 
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it  must  be  remembered  that  in  all  questions  as 
to  capacity  to  enter  into  a  marriage  coDtract,  tbe 
age  of  majority  is  not  determined  by  tbe  Indian 
Majority  Act,  but  by  tbe  law  in  force  before  tbe 
passing  of  tbat  Act.' 

According  to  Mabomedan  law,  tbe  consent  of  tbe 
guardian*  is  indispensable  to  tbe  validity  of  a 
marriage.' 

In  a  case*  decided  by  tbe  Bengal  Sudder  Goart, 
it  was  held  tliat  if  a  boy  and  girl,  botb  minors,  in 
tbe  presence  of  witnesses  enter  into  a  marriage 
contract  as  their  own  act,  and  the  husband  ac- 
knowledge himself  Indebted  so  many  thousand 
rupees  to  tbe  wife,  and  tbe  guardians  of  the  minora, 
being  also  present,  give  their  consent  either  at  first 
or  afterwards,  or  if  tbe  minors,  on  coming  of  age, 
confirm  the  agreement,  in  either  case  tbe  marriage 
is  valid  ;  but  that  if  the  guardians  were  not  present 
at  the  marriage,  and  after  hearing  of  it  did  not  give 
their  consent,  and  if  the  minors  on  coming  of  age 
do  not  acknowledge  tbe  marriage  as  valid,  then  it 
is  void. 

There  seems  to  be  some  slight  difi«rence  between 


■     Act  IX  of  I87S,  MC2i  ante.  Lecture  I. 

'     At  to  what  relntioiu  are   guardiani  for  marriage  noder   tbe  Ukho- 
■nedan  law,  Me  a»U,  Lecture  II. 

*   See  Maciuighlen's  Precedent*  of  Mahamedm  Law,  chap,  ji,  can  U 
and  caae  18  Dute ;  Principle!,  chap,  vii,  priiio.  16, 

*     Uiutt  £iir«f*K>Mriua  V.  Ruhttn  AH,  3  SeL  Rep.  3». 
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tlie  Soonee  and  Sheeah  laws  with  respect  to  tlie 
marriages  of  infants.' 

Under  the  Soouee  law  a  marriage  of  a  minor  is  unon— 
complete,  unless  avoided  by  the  expressed  disseDt  of 
the  minor  on  attaining  the  age  of  pubertj. 

Under  the  law  of  the  Sheeah  sect,  a  marriage  Rhceah 
entered  into  on  behalf  of  an  infant  by  the  father  or 
grandfather  of  such  infant  is  complete,  and  cannot 
be  avoided  at  any  time  by  the  infant ;  but  a  marriage 
contracted  for  by  any  other  guardian  requires  the 
assent  of  the  minor,  after  attaining  puberty  and 
mature  understanding,  to  perfect  it,  and  there  must 
he  evidence  either  of  express  assent  or  of  facta 
from  which  it  may  be  presamed.  Delay  in  repu- 
diating t)ie  marriage  would  be  evidence  of  ac- 
quiescence.* 

In  the  case  of  Newab  Mulka  Jehan  Sakiha  v. 
Hahomed  Ushkurree  Khan*  the  Privy  Council 
said : — '*  The  law  of  the  Soonees  appears  to  adopt 
a  very  stringent  rule  requiring  the  option  of  dissent 
to  be  declared  by  the  girl  as  soon  as  puberty  is 
developed.  But  the  doctrine  of  the  Sheeahs  seems 
to  he  that  the  matter  ought  to  be  propounded  to 
her,  BO  that  she  may  advisedly  give  or  withhold  her 

*  dn  Jfew^  Mulka  Jekm  Sakiba  t.  Mahomtd  tTtkkiirre*  KiM,  26 
W.  R.  C.  R.  26. 

*  Sm  BMllie'*  Dig,  PurC  IT,  chap.  1,  Me.  2,  pp.  9  «nd  10,  mi  chap. 
IT,  p.  294  ;  Maonaghteo'i  Friocipleg  of  MabomMfNi  Law,  chap,  rii, 
princ  IB. 

*  26  W.  R.  C.  R.  26. 
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assent.  TIjis  is  a  rational  provision  of  law,  for 
asseot  ought  to  be  tde  expression  of  tbe  mind  and 
will  of  tlie  girl  upon  tlie  marriage,  wlien  it  ia 
brought  to  tier  notice  and  is  present  to  her  under- 
standing. It  appears  hy  the  extracts  from  Bnillie, 
Fart  II,'  that  the  girl's  assent,  if  a  virgin,  may  be 
inferred  from  her  silence  when  the  matter  is  pro- 
pounded to  her  ;  but  a  woman,  who  is  not,  must  be 
put  to  the  trouble  of  giving  expression  by  actual 
speech  to  her  assent  The  mention  of  this  distinc- 
tion (which  involves  a  concession  to  the  modesty  of 
a  virgin)  strongly  indicates  the  view  of  the  Sheeab 
school  that  assent  must  be  evidenced  in  such  a  way 
ns  to  leave  no  doubt  that  it  is  the  act  of  the  mioij 
and  will.  Their  Lordships,  however,  do  not  mean  to 
hold  that  it  must,  in  all  cases,  be  shown  that  the 
question  of  the  marriage  was  distinctly  propounded 
to  the  girl.  They  have  no  doubt  that  may,  in  some 
caaes,  be  presumed  from  the  conduct  and  demean- 
our of  the  parties  after  they  have  attained  puberty 
and  mature  understanding.  Circumstances  may 
obviously  exist  which  would  properly  lead  to  the 
inference  that  the  marriage  had  been  recognised  and 
ratified,  although  no  distinct  assent  could  be 
proved." 

If  a  minor  desires  to  annul  a  marriage  which  has 
been  entered  into  by  him  or  her  or  on  his  or  her 

'  Chftp.  i,  aeo.  2,  [>p.  9  and  10  ;  chap,  ir,  p.  394. 
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behalf,  lie  or  slie  must  do  so  irnmediately  after 
attaining  the  nge  of  puberty.  If  a  minor  continues  to 
live  Tritb  her  liusbaiid  after  that  age,  she  loses  her 
right  to  annul  the  marriage. 

Aa  infant's  guardians  can  apparently  avoid  a 
marriage  which  has  been  entered  into  by  the  infant 
without  their  consent  ;  but  in  the  case  of  a  female 
minor  who  has  attained  the  age  of  puberty,  tbey 
can  only  do  so,  if  the  marriage  be  an  unequal 
one.' 

A  guardian  cannot  interfere  with  the  marriage  of 
his  ward  aHier  she  has  borne  a  child,  but  he  can 
cause  the  marriage  to  be  set  aside  at  any  time  be- 
fore the  birth  of  a  child.* 

After  a  girl  has  attained  the  age  of  fifteen  years.  The  tge  of 
there  seems  to  be  an  irresistible  presumption  under '"'  '' 
the  Mahomedan  law  that  she  has  attained  the  age 
of  puberty.  If  she  be  below  the  age  of  nine  years, 
there  seems  to  be  an  equally  irresistible  presump- 
tion that  she  has  not  attained  puberty.*  If  the 
girl  be  between  nine  and  fifteen  years  of  age,  Iier 
own  statement  with  respect  to  lier  puberty  must 
be  taken  as  conclusive.  If  on  being  asked  she  is 
silent,  she  must  he  taken  as  not  having  attained  the 

'  Marnagblen'B  Principles  of  Maliomedun  Law,  cbnp.  vii,  prioc  15  j 
■od  Precedent*,  chap,  vi,  cbhi  IS  and  17. 

*  Macnaghten'g  Principle)  of  Maliomedaa  Law,  chap,  *ii,  prioc.  17; 
Mid  Precedent),  chap,  ri,  cue  17  note. 

*  See  ante,  Lecture  I. 
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age  of  pubertj.'  In  tlie  absence  of  evidence  to 
the  contrary,  a  Mahomedan  girl  who  has  attained 
tbe  age  of  nine  years  must  be  taken  as  baring  at- 
tained tlie  age  of  puberty.' 

'  It  bas  been  beld  tbat  according  to  Mabommedaa 
law  a  minor  Trlio  is  adolescent,  can  legally  contract 
for  dower.* 

DiTonn.  _Aq  infant  cannot  under  Haliommedan  law  effect 
a  valid  divorce.* 

BiBduUw.  Tbe  Hindu  law  seems  to  treat  as  indissoluble  a 
marriage  wbicb  bas  been  properly  contracted  by  the 
guardian  of  the  infant  during  bis  minority.*  It  bas 
been  beld  ^  tbat  under  tbe  Hindu  law  tbe  want  of  a 
guardian's  consent  will  not  invalidate  a  marriage 
otherwise  legally  contracted  and  performed  with  all 
tbe  necessary  ceremonies. 

chriituu.  By  tbe  Indian  Christian  Marriage  Act,  1872/ 
wbicb  consolidates  tbe  law  relating  to  the  solemni- 
EatLon  in  India  of  the  marriages  of  persons  profess- 
ing tbe  Christian  religion,  it  is  provided '  tbat  when 
one  of  tbe  persona  intending  marriage  is  a  minor 

'     Macniigbteii'a  Precedents  of  Mkliomednii  Law,  chap,    ri,  caa«i  IT 
and  18,  and  App.  Tit  Infant  1.  1  Uorlej's  Dig.  Tit.  In&nt 

*  Netoab  Ujtlka  Jtkan  Sahiba  t.  Mahomed  Utkkurret  Klum,  3< 
W.R.O.  R.  26. 

*  Abdul  Karim  r.  Mtuiamul  FuxilalmnUta,  B  Set.  R.  75. 

*  See  Tagore  Law  Lectnres  fnr  1B73,  p.  889.  Macnaghten'i  Prin- 
ciple! of  Mabomedan  Law,  chap.  *iii,  princ.  12. 

*  Kateertm  DokoHM  v.  ilfiMianiut  OtndhenM,  23  W.  R.  C.  R.    ITS. 

*  Sfodhootooduti  Mooktrjet  v.  Jadi^  Chuidtr  Bantrjtt,  3  W.  B. 
0.  R.  194. 

*  Act  XT  of  1873.  ■    Sec.  IS. 
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(that  is  to  say,  a  person  who  is  under  the  age  of  21 
years  and  is  not  a  widower  or  widow '],  every  minis- 
ter receiving  the  notice  required  by  the  Act  to  be 
Ipven  by  one  of  the  persons  intending  mamage 
shall  send  by  the  post  or  otherwise  a  copy  of  such 
notice  to  the  Marriage  Registrar  of  the  district,  or, 
if  there  be  more  than  one  Registrar  of  such  district, 
to  the  Senior  Marriage  Registrar  ;  and  the  16th  sec- 
tion provides  that  "  the  Marriage  Registrar  or  Senior 
Marriage  Registrar,  as  the  case  may  be,  on  receiving 
any  such  notice  shall  affix  it  to  some  conspicuous 
place  in  his  own  office,  and  the  latter  shall  further 
cause  a  copy  of  the  said  notice  to  be  sent  to  each 
of  the  other  Marriage  Registrars  in  the  same  dis- 
trictj  who  shall  likewise  publish  the  same  in  the 
manner  above  directed. " 

The  same  Act  provides*  that  the  father  (if  living) 
of  any  minor,  or  if  the  father  be  dead,  the  guardian  of 
the  person  of  such  minor,  and  in  case  there  be  no  such 
guardian,  then  the  mother  of  such  minor,  may  give 
consent  to  the  minor's  marriage,  and  no  marriage 
can  be  solemnized  without  such  consent,  unless  no 
person  authorized  to  give  suoh  consent  be  resident 
in  India.' 

The  person  whose  consent  is  so  required  may  *  owiTdiu 


Sea.  IS. 
■    Sm.  17. 
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makes  a  condition  precedent  to  tlie  solemnization 
of  a  marriage,  and  on  the  receipt  of  such  notice 
of  prohibition  the  minister  sliall  not  issue  his  certi- 
ficate, and  shall  not  solemnize  the  said  marringe 
until  he  has  examined  into  the  matter  of  the  prohi- 
bition, and  is  satisfied  that  the  person  prohibitiog 
the  marriage  has  no  lawful  authority  for  such  pro- 
bibitioD,  or  until  the  said  notice  is  withdrawn  by 
the  person  who  gave  it.  * 

When  either  of  the  persons  intending  marriage  is 
a  minor,  and  the  minister  is  not  satisfied  that  the 
consent  of  the  person  whose  consent  to  such  mar- 
riage  is  required  has  been  obtained,  such  minister 
shall  not  issue  such  certificate  required  by  the  Act 
until  the  expiration  of  fourteen  days  after  the 
receipt  by  him  of  the  notice  of  marriage.  * 

The  absence  of  the  consent  of  the  person  entitled 
to  consent  does  not  render  the  marriage  void.  * 

No  consent  is  necessary  in  the  case  of  the  mar- 
riage of  Native  Christians  over  the  age  of  eighteen 
years.* 

The  Parsee  Marriage  Act  requires  the  consent  of 
the  father  or  guardian  to  the  marriage  of  persons 
under  the  age  of  twenty-one  years,'  and  makes  a 
marriage  without  such  consent  invalid.^ 

'    Sec.  21,  •    Sec.  23. 

■    R.  T.  Sirmitigham,  dli.kC.  29.         *    Act  X.V  of  1872,  nee.  60. 

•    Act  XV  of  1865,  sec3.  5  &  6.  '  "  Sec.  3. 
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.  Act  III  of  1872,  vhicli  provides  ft  form  of  mar-  *«j™  ■»» 
riage  for  persons  who  do  not  profess  the  GhristiaD, 
Jewiafa,  Hindu,  Mahomednn,  Parsee,  Buddhist,  Sikh 
or  Jain  religion,  does  not  permit  the  marriage  of 
any  person  under  the  age  of  twenty-one  years 
without  the  consent  of  his  or  her  &ther  or  guar^- 
dian,  and  even  with  such  consent  it  does  not  permit 
the  marriage  of  a  man  under  eighteen,  or  a  woman  ' 

under  fourteen  years  of  age.' 

Any  person  may  ohject  to  any  marriage  under  ■ 
this  Act  on  the  ground  that  the  parties  have  not 
reached  the  prescribed  age,  or  that  they  have  not 
reoeived  the  necessary  consent  to  their  marriage. 
The  nature  of  the  objection  made  shall  be  recorded 
in  writing  by  the  Begistrar  in  the  register,  and  shall, 
if  necessary,  be  read  over  and  explained  to  the 
person  making  the  objection,  and  shall  be  signed  by 
him  or  on  his  behalf.* 

The  Act  further  provides:  ^^  Section  7. — On  re* 
eeipt-ofsuch  notice  of  objection  the  Registrar  shall 
not  solemniae  the  marriage  until  the  lapse  of  fourteen 
^ya  from  the  receipt  of  such  objection,  if  there  be 
ft  Court  of  competent  jurisdiction  open  at  the  time, 
or,  if  there  be  no  such  Court  open  at  the  time,  until 
the  lapse  of  fourteen  days  from  the  opening  of  such 
Court." 

The  person  objecting  to  the  intended  muriage 
may  file  a  suit  in  any  Civil  Court  baring  local  juris- 

'  See  aec.  3.  >  Seo.  «. 
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dictioa. (other  than  a  Coart  of  Small  Causes)  for  a 
declaratory  decree,  declaring  that  the  marriage 
would  cootraTene  the  conditioDS  prescribed  by  tliB 
Act' 

If  the  objection  be  not  reasonable  and  -  bond  fide^ 
the  Court,  in  which  the  suit  is  filed,  may  inflict  on  the 
objector  a  fine  not  exceeding  one  thousand  rupees.* 
Uncon-  The  protection  whicli  the  law  affords  to  infants 
Iliih^-  '*^  respect  of  contracts  entered  into  by  them,  is  .in 
t^ve'a-  some  cases  extended  to  persons  who  have,  recently 
udoed       Attained  the  legal  age  of  majority. 

Where  an  unconscionable  bargain  is  made  with 
a  young  man  who  has  just  attained  the  age  of  ma- 
jority, the  Court  will  set  aside  the  transaction. 

In  one  case,'  where  a  young  man  who  was  pos- 
sessed of  property,  and  who  had  attained  his 
majority  one  year  and  one  or  two  months  before 
the  transaction,  borrowed  a  sum  of  money  from  a 
professional  money-lender,  and  agreed  by  his  bond 
to  repay  the  principal  with  interest  at  36  per  cent 
per  annum,  the  High  Court  at  Calcutta  held,  that 
the  money-lender  was  only  entitled  to  a  decree  for 
the  amount  actually  advanced  by  him  with  interest 
at  6  per  cent. 

With  reference  to  the  protection  thus  afforded 
by  the   Court,   Lord  Selborne,   in   the  case  of  the 

'    Sec.  7.  '    Sec.  8. 

•  MoAoormohnx  Rog  y.  Soorendro  Pfarain  Deb,  1  1.  L.  R.  Calc. 
120.    S«e  also  Earl  of  dgUi/ord  v.  Morri;  L,  B.  S  Ch.  App.  4S4. 
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Sari  of  Aylesford  Y.  Morris,^  said:  "It  is  sufficient 
for  the  application  of  the  principle,  if  the  parties 
meet  under  such  circumstances  as,  in  the  particular 
transaction,  to  give  the  stronger  party  dominion 
over  the  weaker;  and  such  power  and  influence  are 
generally  possessed,  in  every  transaction  of  this  kind, 
by  those  who  trade  upon  the  follies  and  vices  of  un- 
protected youth,  inexperience,  and  moral  imbecility. 
"  In  the  cases  of  catching  bargains  with  expectant 
heirs,  one  peculiar  feature  has  been  almost  unirer* 
sally  present;  indeed  its  presence  was  considered 
by  Lord  Brougham  to  be  an  indispeDsable  condition 
of  equitable  relief,  though  Lord  St.  Leonards,  with 
good  reason,  dissents  from  that  opinion.  The  vic- 
tim comes  to  the  snare  (for  this  system  of  dealing 
■does  set  snares,  not,  perhaps,  for  one  prodigal  more 
than  another,  but  for  prodigals  generally  as  a  class,) 
excluded,  and  known  to  be  excluded,  by  the  very 
-motives  and  circumstances  which  attract  him,  from 
the  help  and  advice  of  his  natural  guardians  and 
protectors,  and  from  that  professional  aid  which 
would  be  accessible  to  him,  if  he  did  not  feel  com- 
pelled to  secrecy.  He  comes  in  the  dark,  and  in 
fetters  without  either  the  will  or  the  power  to  take 
care  of  himself  and  with  nobody  else  to  take  care 
of  him.  Great  Judges  have  said  that  there  is  a 
principle  of  public  policy  in  restraining  this." 

'  L.  R.  8  Cb.  App.  tt9l. 
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Tb«  ii*bu      An  infant  is  liable  in  respect  of  all  actionable 

li.y  of  in-  ^ 

lu^  for     wrongs,  independent  of  contract,  committed  by  bun. 

tblm.^''^  Ue  13  liable  to  a  suit  for  dami^es  for  assault,  &1m 
imprisonment,  libel,  slander,'  seduction,  detentkn 
of  goods,  trespass  to  the  goods,  lands  or  person  of 
ADodier,  conrersion  or  detention  of  moveable  pro- 
perty, negligence,  or  for  any  fraud  committed  bj 
bim.> 

Where,  however,  the  suit,  though  in  the  form  o( 
an  action  for  tort,  is  really  grounded  on  contract 
he  is  liable  only  to  the  same  extent  as  if  the  suit 
had  been  framed  as  on  a  contract.*  Similarly,  when 
the  suit  is  substantially  founded  on  a  tort,  thon^ 
it  is  in  the  form  of  a  suit  on  a  contract,  the  infant 
is  liable.* 

Tha  ii>bi-       The  liability  of  an  infiiat  to  punishment  for  ofieoF 

^nutm    f;eg    committed  by  him  against  the  criminal  law 

•gtinMOw -yj^pjgg  according  to  his  age. 

lauaf  nn-     Up  to  the  age  of  seven  years  an  infant  is  abso- 

*°**°'  lutely  free  from  all  responsibility  to  the  criming 

law,  and  nothing  done  by  him  while  under  that 

-age  renders  him  liable  to  the  penalties  imposed  by 

that  law/ 

infuita  Between  the  ages  of  seven  and  twelve  the  res- 

mom  thin  ^ 

UMth^^ ponsibility  of  an  infant  depends  upon  the  matuntjr 

twtlni.        . . ■ — — — ■ 

'    Jnniitgf  T.  Randall,  8  T.  R.  935. 

■     Brittow  T.  Eatlmait,  1  Eip.  N.  P.  C.  17>. 

*  Jtnniagt  t.  RuHttaU,  8  T.  R.  336. 

*  BtUIov  t.  Eaitmm,  1  &p.  N.  P.  C.  172. 

*  Act  XLT  of  1860,  we.  82. 
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of  his  judgment.  Tlie  eightj-tbird  section  of  the 
Indian  Penal  Code'  provides  as  follows:— 

"  Nothing  is  an  offence  which  is  done  by  a  child 
above  seven  years  of  age  and  under  twelve,  who 
has  not  attained  sufficient  maturity  of  understanding 
to  judge  of  the  nature  aud  consequences  of  his  coit! 
duct  on  that  occasion." 

It  has  been  held,*  that  when  a  child  between  the 
ages  of  seven  and  twelve  is  charged  with  an  offence, 
it  is  for  the  defence  to  show  that  the  child  has  not 
attuned  sufficient  maturity  of  understanding.  A 
different  interpretation  is,  however,  ^ren  to  this 
section  by  Messrs.  Morgan  and  Macpherson  in  their 
edition  of  the  Indian  Penal  Code.*  They  there 
my:  "It  seems  that  the  age  of  the  accused  being, 
once  established,  and  the  case  so  far  brought  within 
the  exception,  the  Court  cannot  convict,  until  the 
prosecution  has  proved  such  maturity  of  under- 
standing as  makes  the  accused  orlmlnally  responsi* 
ble  in  the  particular  case.  The  degree  of  proof  to 
be  required  may  depend  on  the  age;  for  there  is  a 
wide  difference  between  the  cases  of  two  children^ 
one  of  whom  is  a  day  short  of  twelve,  and  the. other 
a  day  over  seven  years."  This  Iatt«r  interpretation 
is  in  accordance  with  the  English  law.* 

>  Act  XLV  of  I860. 

*  The  Qaen  t.  Lmkhim  Agradimini,  93  W.  fL  Cr.  B.  ST. 

*  P.  60.       . 

*  Archbold'i  Pleading  ud  End.  iit  Crim.  Cimb,  17th  edn.,  p.  16} 
Broom'i  Legal  Muiini,  fith  edn.,  p.  316. 
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*  To  render  an  iafant  betweeii  tlie  ages  of  Bevea 
And  twelve  criminally  Responsible,  it  is  not  neces* 
sary  tliatr  he  should  kaowthe  penal  conseqaences 
of  his  offence ;  but  he  must  be  capable  of  knowing 
the  natural  consequences  Trhich  flow  from  his  act, 
and  also  the  fact  that  the  committal  of  the  act  is 
an  offence  punished  by  the  criminal  law,  or  raUier 
that  the  act  which  he  was  doing  was  wrong.' 
>  The  manner  of  committing  the  offence,  or  the 
intelligence  shown  by  the  offender  in  concealing  all 
trace  of  the  crime,  will  often  be  sufficient  to  render 
the  infant  criminally  responsible  for  the  ofence.* 
The  defence  set  up  by  the  child  and  his  demean* 
our  at  the  trial  will  often  also  be  material.* 
o"<rt<reWa  After  he  has  attained  the  age  of  twelve  years,  an 
l^       infant  is  liable  to  the  penalties  of  the  criminal  lair 

to  the  same  extent  as  an  adult. 

Infant  A  persou  Under  the  age  of  sixtoeti  years  who  is 

^{^j^ sentenced  by  any   Criminal  Court,   to  which  the 

'°™'^-  Criminal  Procedure  Code  is  applicable,*  or  by  the 

High  Court,'  to  imprisonment  for  any  offence,  may  be 

confined  in  a  reformatory  instead  of  being  impri- 

:soned  in  the  criminal  jail. 


*     See  Queen  v.  ZuUini  Agradaniai,  32  W.  R.  Cr.  R.  37. 

■  Qaeen  r.  Mxuiamut  Aimona,  1    Vf.  B.  Cr.   &.    4S  ;  Hk^im'b  Id* 
dkn  Penal  Code,  9th  edn.,  p.  66. 

'    Quean  t.  Lukhini  Agradanini,  22  W.  R,  Cr.  K.  27. 
*    AetX  of  1B7S,  Bee.  318. 

■  AetXoflS7S,aec.  112.. 
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LECTURE  IX. 

THB  DUTIES  AVD  FOWBBS  OF  QUAaDIANS. 

Thk  duties  of  a  guardiaa  depend  upon  whetlier 
Le  has  charge  of  the  person  or  of  the  estate  of  his 
ward. 

It  is  the  dutj  of  the  gunrdiaa  of  an  infant's  per-  Daiiaai 
son  to   make  proper  provision  for  the  maiDtenance,  of  p«n«B- 
lodging,  clothing,  and  education  of  the  ward,  acr 
cording  to  the  position  which  he  will  occupy  in  ]ife 
on  his  attainment  of  the  age  of  majot-ity.  . 

The  duties  of  tlie  guardian  of  an  infant's  estate  can  ""Jjjj^^' 
be  best  summed  up  in  the  terms  of  the  agreement  °'  *"""• 
executed  by  managers  of  e8.tate8  under  the  Court  of 
Wards.'  He  must  manage  the  estate  diligently  arid 
faithfully  for  the  minor  proprietor,  must  use  every 
means  in  his  power  to  improve  the  same  for  the 
ward's  benefit,  and  must  act  in  every  respect  for  the 
interest  of  such  ward  in  like  manner  as  if  the  estate 
were  his  own. 

The  guardian  of  an  infant's  person  has,  whether  onwd"" 
he  be  a  natural  guardian,  or  a  testamentary  guardian, 
or  a  guardian  appointed  by  a  Civil  Court  or  by  the 
Court  of  Wards,  an  undoubted  right  to  the  custody 
of  the  person  of  his  ward,*  subject  of  course  to  the 

*  ActI?(B.Coof  IS70,  Svhed.  A. 

•  See  In  re  Andrtat,  B  L.  R.  Q.  B.  IM. 
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powers  of  the  Courts  to  interfere  with  that  posses- 
sion.' Apparently,  a  guardian  maj  use  a  certain 
amount  of  force  to  obtain  or  retain  .possession  of  his 
irard's  person  where  such  force  does  not  amount  to 
a  breach  of  the  peace.* 
Tha  mala- '    The  guardian  of  an  infant  must,  out  of  the  incoine 

tananca  el 

tii»  iaUat.  0f  big  ward's  estate,  provide  a  proper  mwDtAaanoe 
for  such  ward, — that  is  to  say,  he  must  see  that  the 
ittfatit  is  clothed,  housed,  and  fed  in  a  manner  snit- 
able  to  his  position  in  life,  and  to  the  fortune  wbieb 
he  is  to  enjoy  on  attaining  the  age  of  majority;  and, 
if  he-  be  sued  for  an  account,  the  guardian  will  be 
allowed  all  sums  properly  expended  for  the  protec* 
tioQ  and  safety,  or  for  the  maintenance  and  support, 
of  his  ward* 

Where  the  care  of  the  infant's  person  and  that  of 
his  estate  are  in  different  hands,  it  is  the  duty  of  the 
guardian  of  his  efltate  to  furnish  to  the  guardian  of 
his  person  what  is  requisite  for  the  purpose  of  the 
infant's  maintenance. 


'  Sea  Lectnrea  IV.  T,  wkI  VI,  mite.  In  the  jixth  l«ctan  Ol 
mnaatj  powen .  of  the  Conrta  in  India  to  provide  for  the  ciutadj  d 
tninon  are  oontidered.  Wbtre  the  fnctof  n  peraon  being  guardian  ii 
diipuUd,  ai  for  inatince,  whwa  he  claims  to  be  gnardian  under  a  irH, 
and  the  facbvn  of  tbe  will  ia  denied,  the  imnmaTj  powen  of  the  Ui|li 
Oonrt  cannot  b«  tetj  convenieiitlj  ezerci«ed.  The  Court  mt;,  howeTer, 
make  an  enquirf,  or  order  ■  reference  to  determine  the  quealiw 
aa  to  the  right  of  guardianaliip  of  the  infant,  dee  /a  re  Attdrtit, 
8  L.  R.  Q.  B.  160. 

.  >  See  fiz/Mi'ta  i/o/>iiu,3P.  Wnu.l64;aei0,pp.236<7;andFoTg^ 
on  the  Uoatodj  of  Infsnti,  chap.  t. 

•  See  StUo*  v.  Dutuomke,  9  Senv.  232. 
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We  hftTe  in  a  previous  lecture'  seen  in  what  cases 
tlie  High  Court  will  allow  maintenance  out  of  an 
infant's  estate,  and  what  rules  will  assist  it  in  deter- 
mining the  amount  to  be  allotted.  A  guardian 
should  be  guided  bj  the  same  rules.  He  should 
never  allow  the  infant's  estate  to  be  used  for  his 
maintenance  in  cases  where  the  Court  would  not 
allow  it,  and  he  must  not  expend  more  than  the 
Court  would  allow.  Otherwise  the  guardian  might 
become  personally  liable  for  the  amount  expended 
by  him,  or  for  the  costs  of  obtaining  the  sanction  of 
the  Court.* 

Where  a  guardian  has  any  i%al  difficulty  with 
reference  to  the  application  of  the  infant's  funds  to- 
wards his  maintenance,  he  should,  if  the  infant  be 
resident  in  Calcutta,  or  be  possessed  of  property 
within  the  limits  of  that  town,  apply  to  the  High 
Court  for  its  sanction  or  directions.  He  may  do  so 
either  by  a  suit  or  by  a  petition  without  a  suit.* 

The  duties  and  powers  of  the  manager  and  guar- 
dian of  an  infant  ward  of  the  Court  of  Wards  have 
been  already  considered.* 

Where,  under  the  provisions  of  section  10  of  Act 
XL  of  1858,'  a  certificate  of  administration  to  a 
minor's  estate  has  been  granted  to  tlie  Public  Cura- 
tor, or,  where  there  is  no   Public  Curator,  to  some 

■     Lecture  VIL  '     See  ante,  p.  2G4. 

•  See  Ex  parte  MeKey,  1  Br,  and  B.  40fi.  See  aUo  Ex  parts  Whit- 
fitld,  2  Atk.  316,  anil,  p.  254. 

'     AnU,  Iiecture  111.  *     See  unfa,  Lecture  IV. 
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Other  fit  person,  tlie  Civil  Court  may  fix  su^ 
Allowance  as  it  may  tliink  proper  for  the  maiaten* 
ance  of  the  minor  ;  and  it  is  the  duty  of  the  certi- 
ficate-holder to  pay  such  allowance  to  the  guardiui.' 
Where,  however,  a  gunrdiao  of  the  infant's  person 
has  been  appointed  by  the  Civil  Court  under  the 
other  provisions  of  Act  XL  of  1858,  that  Act  does 
not  give  to  the  Civil  Court  any  power  to  fix  >ti 
allowance  for  the  mfuntenance  of  the  ward  wbo 
is  brought  under  its  superintendence,  and  no  power 
is  given  to.  the  manager  of  the  infant's  property  to 
provide  for  its  maintenance  out  of  its  estate  ;  bot 
in  the  absence  of  this  express  power,  the  certificate- 
holder  and  the  guardian  of  the  infant's  posoo 
possess  in  this  respect  powers  at  least  equal  to  those 
of  an  ordinary  guardian,  and  may  expend  out  of 
the  income,  of  tbe  infant's  estate  sunh  sum  as  ma; 
he  necessary  for  the  suppcni  of  the  infant. 

I  When  property  is  held  by  trustees  in  troEt 
for  a   minor,    full    powers    to   provide    for    tbe 

"  maintenance  of  their  cestui  qxte  trttstent  are  given  to 
such  trustees  by  the  Trustees  and  Mortgagees 
Powers  Act,'  which  enacts'  that  "  in  all  cases  where 
any  property  is  held  by  trustees  in  trust  for  a  nu* 
nor^  either  absolutely  or  contingently  on  hisatbun- 
iog  majority,  or  on  tbe  occurrence  of  any  event 
previously  to  his  attaining  majority,    it  shall  1)6 

'    Sec.  11.  '    XXVmofl866.  •    Sec  82. 
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latrful  for  such  tFustees,  at  their  sole  discretion,  to' 
p«j  to  the  gnardinns  (if  any)  of  such  minor,  or 
otUerwise  to,  apply  for  or  towards  the  iriaiatenance 
or  education  of  sucli  minor,  the  wliolei  or  Any  part 
of  the  income  to  which  such  minor  may  be  entitled 
IB  respect  of  such  property,  whetlier  there  be  any 
other  fund  applicable  to  the  same  purpose,  or  any 
other  person  bound  by  law  to  provide  for  such 
naiotenance  or  education;  or  not  ;  and  such' 
trustees  shall  accumulate  all  the  residue  of  such 
iacome  by  way  of  compound  interest,  by  investing 
the  same,  and  the  resulting  income  thereof  from 
time  to  time  in  proper  securities,  for  the  beneBt 
of  the  person  who  shall  ultimately  become  entitled 
to  the  property  from  which  such  accumulations 
ekail  have  arisen.  Provided  always  that  it  shall 
be  lawful  for  such  trustees  at  any  time,  if  it  shall 
appear  to  them  expedient,  to  apply  the  whole  or 
any  part  of  such  accumulations,  as  if  the  same 
were  part  of  th&  income  arising  in  the  then  current 
year." 
The  guardian  is  entitled   to   use   his  discretion  puoaot 

rMidwiM 

with  refweuce  to  the  place  of  residence  of  his  ward, »'  '■>*»"'• 
and  may  put  proper  restraint  upon  him,  so  as  to 
prevent  him  from  consorting  with  persons  whose 
society  might  be  injurious  to  him.' 

Under  the  law  as  administered  by   the    Couit 

■  3«e  FUmiHg  v.  I'raU,  h.  J.  I  K.  U.  195. 
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of  CLancery  in  England,  no  guardian  (not  even  the 
father)  of  an  infant  may  lemove  the  infant  from 
out  of  the  jurisdiction  of  the  Court.'  If  he  at- 
tempts to  do  so,  the  Court  will  appoint  another 
guardian  in  his  place.  It  is  not  easy  to  saj  how 
far,  if  at  all,  this  rule  is  applicable  to  this  country. 
The  High  Court  can,  and  would  probably,  restnuo 
a  guardian  from  taking  his  ward  out  of  Bengal 
without  the  leave  of  the  Court  ;  and  an  attempt  to 
take  his  ward  out  of  Bengal  might,  under  Section 
21  of  Act  XL  of  1858,*  justify  a  District  Court  in 
removing  a  guardian,  who  had  been  appointed 
under  that  Act. 
a  It  ia  the  duty  of  a  guardian  to  provide  for  the 
education  of  his  wards  according  to  their  rank  and 
expectations  in  life.  If  be  exercises  properly  his 
discretion  in  this  respect,  the  Court  will  not  inter- 
fere with  his  guardianship.' 

If  in  the  exercise  of  such  discretion  the  guardian 
should  think  it  desirable  that  his  ward  should 
be  educated  at  a  school,  he  must  choose  a  school 
for  bis  ward.  Apparently,  where  the  ward  is  of  that 
age  at  which  the  Courts  consider  that  an  infant 
is  capable  of  selecting  the  custody  in  which  he  or 
she   shall   remain,*  the    guardian  should  to  some 

'  Mounibuirt  t.  aJoutUituarl,  6  Ves.  363  j  Weiietley  t.  Beaufort, 
3  Rom.  18. 

*  See  antt.  Lecture  IV,  pp.  1B2— 186. 

•  See  TaBtot  t.  Earl  of  Shretetbun,,  4  MjL  and  Cr.  673. 
<    See  ante,  Lecture  Ti,  p.  243. 
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extent  consult  the  wislics  of  the  infant  with  respect 
to  the  place  of  education.  But  in  other  cases  the 
guardian  need  not  pay  anj  attention  to  the  wishes 
of  the  ward ;  and  even  in  cases  where  the  infant  is 
of  an  age  to  exercise  a  discretion  with  respect  to 
the  custody  of  his  person,  the  Court  would  not 
interfere  with  the  selection  of  a  school  by  the 
guardian,  unless  there  were  reasons,  other  than  the 
fact  that  the  wishes  of  the  infant  had  not  been 
consulted,  for  the  Court's  interference.' 

In  addition  to  upholding  a  guardian's  right  to 
select  a  school  for  his  ward,  the  Court  will  sometimes 
go  so  far  as  to  send  its  own  officers  for  the  purpose 
of  taking  the  ward  to  and  keeping  him  at  the 
school  selected  for  him  by  his  guardian.* 

Where  the  infnnt  has  more  than  one  guardian,  and 
his  guardians  differ  as  to  the  mode  of  his  education, 
or  as  to  the  school  to  which  he  should  be  sent,  the 
Court  would  interfere  and  would  not  consider  it- 
self bound  by  the  wishes  of  the  majority  of  the 
guardians,  but  would  propound  a  scheme  for  the 
education  of  the  infant. 

The  education  which  a  guardian  is  bound  to  pro- 
Tide  for  bis  wards  must  be  one  suitable  to  their 
tank  and  expectations.  He  is  bound  to  see  that  they 
receive  a  religious  and  moral  eduoation  in  addition  to 


Sm  Ball  T.  Hall,  3  Aik.  721. 
Tremaiae'i  caie,  Stra.  168. 
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mere  secular  instruction,'  and  in  so  doing  lie  muMt  rei- 
pect  tbe  wishes  of  the  iather  of  the  iafaut,*  so  far  as 
lie  is  able  to  aseertain  those  wishes  aod  by  whateTer 
means  they  oiny  have  beeu  expressed.*  Where  tlie 
fatlier  has  left  do  directiou  as  to  tlte  mode  of  the 
religious  edueatioa  of  his  minor  children,  and  did  not 
duriag  bis  life  by  his  conduct  waive  bis  right  to 
have  tbem  brought  up  iu  his  own  religion,*  it  is  tbe 
duty  of  the  guardiaa  to  bring  up  the  children  ta 
tbe  father's  religion.' 

Tbe  guardian  should  also,  and  the'  Court  will, 
pay  attention  to  the  wishes  of  tbe  mother  witli  res- 
pect to  the  education  of  her  infant  children  so-  far 
R8  diey  are  not  inconsistent  with  the  wishes  ei^er 
expressed  or  implied  of  the  fatiier.' 

Furthermore,  it  ia  the  duty  of  guardians  to  bring 
up  their  wards  with  feelings  of  affection  and  dutiful 
obedience  to  their  parents  however  bad  and  immoral 
those  parents  may  be,  and  although  tbe  custody 
of  their  children  may  have  been  taken  away  from 
such   parents  on   account   of  their  bad    conduct.^ 


<  WelUiUg  T.  TTie  Duke  of  Btaufort,  2  Bun.  29. 

*  CamphtU  T.  Maekay,  2  M.  &  C.  94. 

*  Skotnar  t.  Orde,  L.  R.  4  P.  C.  60;  S.  C.  10  B.  L.  B.  12S  ;  and  14 
Moo.  I.  A.  309  ;  antt,  p.  20e.    Anon.,  2  Yes.  Sea.  fi6. 

<  Bee  aitle,  Levture  V,  p.  21 0. 

'     Hawluirorth  t.  Haaknnorlh,  L.  R.  6  Ch.  S39  ;  mte,  p.  20S. 
■     Campbell  t.  Machay,  2  M.  &  0.  37;  Re  Kage,  L.  R.  I  Ch.  387. 
'     See  Simpson   on   the  Law  of  In&nts,  p.  238;    Ex  parU  tlehttter, 
7  Vet.  381  ;  and  WelUtUg  v.  Duke  of  Beaufort,  2  Kms.  43. 
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This  dut;  is  more  clear   where   the  character  of 
the  parent  is  liable  to  no  reproach. 

We  DOW  come  to  the  consideration  of  what  is  in  Hon-iuta 
this  country  one  of  the  most  important  duties  of  tbe 
gnardiao  of  an  infant, — namely,  bis  doty  with  refer- 
ence to  tbe  marriage  of  his  ward. 

In  England,  the  only  daty  of  a  guardian 
in  this  respect  is  to  preveot  his  ward  entering 
into  an  unfitting  marriage;'  but  in  this  country,  at 
least  amongst  Hindus,  to  that  duty  is  superadded 
tbe  paramount  duty  of  providing  a  proper  husband  for 
his  female  ward,  and  the  probably  less  urgent  dnty 
of  providing  a  proper  wife  for  liis  male  ward.  We 
have  seen  in  a  previous  lecture*  what  relations  of  » 
minor  are  under  the  Hindu  and  Mabommedan  laws 
respectively  entitled  to  give  tbe  minor  in  marriage. 
Oa  those  persons,  and  not  on  the  guardian  of  the 
infant's  person,  this  duty  falls. 

The    Hioda   law    distinctly,    and  peremptorily,  Hindu*, 
obliges  the  fatdier  to  provid-e  for  his  diaughter,  before 
she  attains  tbe  age  of  puberty,  a  hnsbaud  capable  of 
procreating  children.*     After  the  father's  death  tbe 
marriage   expenses   of   bis    daughters,   and   their 


■    3e«;9arA«rv.  royZor,  lO.&F.  101. 

'    Lecture  II. 

'  Jamoona  Datiya  t,  BamoMoondari  Datiya,  1  1. 1<.  R.  Calc.  S-  2B9 ; 
B.  C.  L.  R:  3  I.  A.  78  ;  Strange'i  Hindu  Law,  p.  36;  Menu,  cbap.  U, 
aloka  88  ;  T^avaithk  Dirptna,  p.  6SI. 
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maiotenaoce  uutil  marriage,  are,  under  the  Hindu 
law,  n  charge  upoa  his  estate.' 

With  respect  to  male  minors,  there  is  not  the 
same  obligation  upon  fathers  and  other  guar- 
dians under  the  Hindu  law  to  provide  for  their 
marriage.  Inasmuch  as  amongst  Hindus  marriage 
completes  for  the  man  the  regenerating  ceremonies, 
expiatory,  as  is  believed,  of  the  sinful  taint  that 
every  child  is  supposed  to  contract  in  the  parent's 
womb,  and  is  for  Sudras  the  only  one  that  is  allowed,' 
and  also  inasmuch  as  marriage,  being  the  means 
ofobt^ning  legitimate  male  issue,  is  a  matter  of 
religious  obligation  amongst  Hindus,  it  is  the 
duty,  though  not  a  peremptory  one,  of  ttie  father 
or  guardian  to  provide  a  wife  for  his  son  or  male 
ward. 

MiiKim*-  With  respect  to  Mahommedans,  their  law  does  not 
impose  upon  guardians  any  religious  obligation  to 
provide  suitable  marriages  for  their  wards,  though 
it  gives  them  the  power  to  make  such  provision; 
but,  except  where  the  person  giving  him  in  mar- 
-  riage  is  bis  father  or  grandfather,  the  infant  has,  on 
arriving  at  puberty,  or  rather  on  attaining  the  age 
of  majority,  the  option  of  either  abiding  by  the 
marriage  or  repudiating  it.* 

^'J^^n     1'he  Mabomedan  law   does  not  allow  the  Kazi, 
who,  as  we  have  seen,*  is,  after  her  relatives  and  the 

'    YjftTMtha  DarpaiiK,  p.  370.        ■    Strange'a  Hinda  Liv,  p.  U 
■    See  ante.  Lecture  Via.  *    ^ntt,  I.ectiire  li. 
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Jiowla-ool-mowalatf  entitled  to  give  a  female  infant 
in  marriage,  to  marry  her  himself,  or  to  give  lier  in 
marriage  to  bis  son ;'  but  this  prohibition  does  not 
extend  to  other  guardians.  la  an  English  case,*  the 
marriage  of  an  infant  of  tender  years  to  her  guardian 
was  pronounced  null  and  void,  on  the  grouud  that 
the  marriage  had  been  bi'ought  about  by  force  and 
undue  influence. 

It  is  the  duty  of  the  guardian  by  every  means  Kneu  of 
in  his  power  to  prevent  his  ward  entering  into  an 
unequal  marriage.'  It  is  not  possible  to  lay  down 
any  rule  as  to  what  is,  and  what  is  not,  an  unequal 
marriage.  Congruity  of  age  and  equality  of  rank 
and  fortune  are  the  chief  means  of  determining  the 
fitness  of  a  marriage. 

Where  a  guardian  is  himself  conniving  at  the 
improper  marriage  of  his  ward,  he  will  be  restrained 
by  the  Court  from  bringing  about  the  marriage,*  and 
may  also  he  removed  from  the  office  of  guardian. 

The    High   Court  has   full   powers  to   prevent  wkAi  at 
infants  subject  to  its  jurisdiction  from  entering  into  couic 
improper  marriages.    Under  the  English  law,  where 
an  infant  is  a  ward  of  Court,*  a  peraon  marrying 

'     Baillie's  Digest,  p.  47. 

»     Harford  T.  Uorrit,  2  U%gg.  Con.  Rep.,  at  p.  436. 

»    Btrktr  T.  rqjfor,  1  C.  &  P.  101. 

*  WtlhiUff  t.  Duka  of  Beaufort,  2  Uuw.  29.  A  guardjan  mmit 
make  no  profit  out  of  tlia  marriage  of  tns  ward  ;  see  Simpson  on  In&uta, 
p.  117t  and  Strange's  Hinda  Law,  p.  88. 

*  Ab  to  whit  coDBtJtntea  an  iufiint  ■  ward  of  Court,  see  awtt,  p.  217. 
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such  ward,  or  attempting  to  bring  about  a  marriage 
of  the  ward,  without  the  sanctioa  of  the  Court,  is 
liable  to  be  puaiehed  for  coutempt  of  Court.  Thia 
rule  of  English  law  is  apparently  applicable  to  warda 
of  the  High  Court. 

It  is  a  settled  principle  of  the  law  respecting  the 
or^u^  guardianship  of  infants  that  a  guardian  most  not 
make  any  pro6t  for  himself  out  of  the  management 
of  the  infant's  estate.  Except  where,  aa  in  the  case 
of  a  Public  Curator,  or  of  a  manager  under  the 
Court  of  Wards,  the  Legislature  has  provided  for 
the  remuneration  of  the  person  managing  the 
infant's  estate,  or  where  a  father  or  other  peraoo,  in 
leaving  property  to  an  infant,  provides  for  the  remu- 
neration of  the  infant's  guardian,  the  guardian 
must  discharge  his  duties  without  reward. 

The  guardian  of  a  minor  is  bound  in  duty  to 
abstaia  from  entering  into  any  arrangement  which 
benefitft  him  at  tlie  expense  of  the  minor's  estate; 
and  if  he  entera  into  any  such  arrangement,  it  is 
incumbent  on  him,  immediately  after  tlie  minor 
comes  of  age,  to  obtain  from  him,  not  an  accidental, 
but  a  distinct  formal  ratification.^ 
CoDflictini;  When  the  interests  of  the  guardian  conflict  in 
^'dura  any  way  with  those  of  his  ward,  the  guardian  is 
bound  to  see  that  the  ward  is  provided  with  proper 


■    Pro*unno  Coomar  QkuUvek  r.  Woomaehum  Mooierjte,  30  W.  I 
C.  R.  274. 
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and  independent  ndvice  and,  assistance.  No  person 
can  act  as  next  IViend'  or  guardian  ad  litem*  of  an 
infant  in  a  suit,  if  bis  interest  be  adverse  to  that  of 
the  infant.  If  he  does  so  act,  the  minor  is  not 
bound  bj  the  stiit,  and  can  repudiate  his  liability 
thereunder  on  the  ground  that  he  was  not  properly 
represented  in  such  sait* 

The  relation  of  guardian  and  ward  is  that  of 
trustee  and  cestui  que  trwtty*  with  this  distinction, 
namely,  that,  although  the  fact  of  an  adult  ce«/ut  ^« 
trust  having  authorized  or  acquiesced  in  a  breach  of 
trust  exonerates  the  trustee,  a  trustee  or  guardian 
of  the  estate  of  an  infant  cannot  make  use  of  this 
defence,  and,  unlike  an  adult  cestui  qtie  trust,  an 
infant  caunot  give  a  release."^ 

An  infant  cannot  make  a  gift  of  any  portion  of  oiabr 
Ills  property  to  his  guardian."  The  influence  which  sn^rduo, 
a  guardian  necessarily  exercises  over  his  ward 
raises  a  presumption  that  any  such  transaction  be- 
tween a  guardian  and  his  ward  is  fraudulent,  and 
such  gift  as  well  as  any  sale  of  his  property  to  his 
guardian  will  be  set  aside  by  the  Court,  subject, 

'    AotXof  1877,  aeo.4«S. 

•  A<:t  X  of  1S77,  sect.  456  &  427. 

■  S«e  TTnitoAi  DaUt  t.  M.  L.  SUvenion,  22  W.  R.  C.  R.  291 ; 
a.  a.  fWacA  T.  £araaathee  Bantrjee.  B  W.  U.  C.  R.  29. 

•  JUutfrtot  V.  Brut,  U  Beav.  313;  Beaufort  y.  Berly,  \  P.  Wmi. 
704, 

•  Wilkinton  t.  Purry,  4  Rum.  276. 

•  Wood  w.  Downu,  18  V«.  127.  Untler  the  Hintlu  low  ill  sifta  by 
minora  are  Toid,  se«  Sd'kcs'  Hindu  Lkit  Bunk*,  p.  134. 
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however,  to  the  infant  having  to  pay  back  any  sum 
of  money  which  he  may  have  received  on  account 
of  such  sale. 

All  gifts  and  sales  by  an  infant  are  revocable, 
provided  that,  in  the  case  of  a  sale,  the  infant  is 
able  to  restore  the  other  party  to  his  former  posi- 
tion ;  and  in  the  case  of  a  gift  also,  where  the  donee 
has  expended  money  on  the  repairs  or  improvement 
of  the  property  which  has  been  given  to  him,  the 
infant  in  setting  aside  the  gift  would  be  obliged  to 
recoup  this  expenditure.  In  one  case'  the  Sudder 
Court  set  aside  a  conveyance  by  way  of  gift  to 
the  guardian  by  the  minor  without  prejudice  to  the 
guardian's  having  recourse  to  the  minor's  estate 
for  money  expended  on  his  account. 
Tr.fu-  This  protection  which  the  law  affoi-ds  to  infants 

CT«I^    against  the  wrongful  exercise  of  the  influence  of 
^n^^  their  guardians  over  them  is  extended  to  transacUons 
ti  maj^  between  them  and  their  guardians  after  they  have 
attained  the  age  of  majority  and  while  that  influence 
still  remains. 

The  111th  section  of  the  Indian  Evidence  Act' 
provides  that  *'  where  there  is  a  question  as  to  the 
good  faith  of  a  transaction  between  parties,  one  of 
whom  stands  to  the  other  in  a  position  of  active 
confidence,  the  burden  of  proving  the  good  futh 

<    Laehmun  Dati  *.   Rupchaad,   S  Sel.  Bep.  lUj   aee  alw)  Batto 
Ram  OhoMt  t.  Kaite  Ptrthad  Ohoie,  i  Sel.  Rep.  17. 
■    Act  I  of  1873. 
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of  Uie  transaction  is  on  tlie  party  who  ia  in  a  posr- 
tion  of  active  coDfideoce."  Illustration  (b)  to  tbat 
section  is  as  follows : — "  The  good  faith  of  a  sale 
by  a  son  just  come  of  age  to  a  father  is  in  question 
in  a  suit  brought  by  the  son.  The  burden  of 
proviug  the  good  faith  of  the  transactioa  is  on  the 
father." 

This  section  of  the  Evidence  Act  is  merely  an 
embodiment  of  the  English  rule  of  law,  with 
reference  to  which  Lord  Brougham  said  in  Hunter  v, 
AlkUu  .*'  "  There  are  certain  relations  known  to  the 
law,  as  attorney,  guardian,  trustee.  If  a  person 
standing  in  these  relations  to  client,  ward,  or  cestui 
que  trust  takes  a  gift  or  makes  a  bargain,  the  proof 
lies  upon  him  that  he  has  dealt  with  the  other 
party,  the  client,  ward,  &c,,  exactly  as  a  stranger 
would  have  done,  taking  do  advantage  of  his 
inflaence  or  knowledge,  putting  the  other  party  on 
bis  guard,  bringing  everything  to  his  knowledge 
which  he  himself  knew.  In  short,  the  rule  rightly 
considered  is,  that  the  person  standing  ia  such 
relation  must,  before  he  can  take  a  gift  or  even 
enter  into  a  transaction,  place  himself  in  exactly 
the  same  position  as  a  stranger  would  have  beea 
in,  so  that  he  may  gain  no  advantage  from  his 
relation  to  the  other  party  beyond  what  may  be 
the  natural  and  uoavoidable   consequence  of  kind- 
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ness  arising  out  of  tlmt  relation."  TbU  role  is 
equally  applicable  vrhether  the  parent  of  the  cfaiM 
or  any  otiier  person  be  its  guardian. 
The  protection  of  the  law  extends  so  long  qs  tbe 
'  infant  is  under  the  inHuence  of  its  guardian,  nnd  tlie 
Courts  will  look  very  jealously  at  releases  executed 
by  wards  soon  after  attaining  their  majority  in 
fnroar  of  their  quondam  gunrdians.  Where  sucli  a 
release  is  in  question,  the  onus  of  showing  the  bona 
Jides  of  the  transaction  is  on  the  guardian,  and  it  is 
for  him  to  show  that  he  derived  no  benefit  fi*om  tlie 
transaction,  that  he  placed  hia  ward  in  full  posses- 
sion of  all  the  facts  and  accounts  relating  to  his 
property,  and  explained  to  him  the  full  extent  of  his 
rights  therein. 

In  the  case  of  Oillon  t.  Mit/ord,'  where  a  minor 
liad  given  a  release  to  his  gunrdian  soon  after  coming 
of  age,  Sir  Thomas  Strange  said,  tliat  the  principles 
of  equity  which  govern  that  species  of  case  "drs 
those  which  render  it  the  duty  of  the  Court,  wher- 
ever a  man  appears  to  have  been  acting  as  guardian, 
or  as  trustee  in  the  nature  of  guardian  to  a  minor,  to 
see,  when  iie  comes  to  give  up  his  trust,  that  a  bar 
account  has  been  rendered,  and  that  his  release,  if 
he  have  obtained  one,  has  been  fair.  They  operate 
in  other  relations  besides  that  of  guardian  nod  ward; 
nnd,  in  their  application,  are  always  considered  not 

■  1  Mm).  Nol«torCuefl28l.  Sw  tho  Ramkiuen  Pal/oiket  iftif 
pabar  v.  Hnrrykuten  Mahnpatur,  15  S.  D.  A.  374. 
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fta  ordinary  priQciples  regulating  riglits,  and  as 
aach  liable  to  be  modified  by  a  variety  of  personal 
circumBtanees,  but  as  principles  of  policy  to  be 
enforced  for  the  sake  of  the  public,  as  atfording  by 
their  efficacy  a  salutary  and  important  protection, 
where  protection  is  peculiarly  needed,  and  without 
the  influence  of  which  great  imposition  might  be 
practised,  and  incalculable  injustice  done.  For  this 
renson,  their  application  does  not  depend  upon  de- 
tection of  positire  unfairness  in  the  arrangement 
proposed  to  be  impeached.  If  it  confer  an  advan- 
tage upon  the  guardian,  it  may  be  one  that  he  may 
have  merited ;  but  upon  the  principles  of  the  Court, 
it  may  not  be  the  less  bound  to  set  it  aside.  Neither 
does  it  depend  upon  its  appearing  whether  the  minor 
jnst  come  of  age  knew  at  the  time  in  its  full  extent 
what  it  WAS  that  he  was  giving  up,  and  was  apprized 
of  his  option  to  withhold  his  consent.  In  ordinary 
cases  a  man  will  be  bound  by  his  release,  if  ttiere 
appear  to  have  been  a  consideration  for  it,  and  that, 
knowing  at  the  time  the  extent  of  his  rights,  he  was 
.  aware  of  the  nature  of  the  instrument  be  was  about 
to  execute.  But  I  apprehend  it  is  different  between 
a  guardian  and  ward,  at  the  critical  moment  of 
settling  the  account,  upon  the  latter  coming  of  age: 
At  law  the  relation  may  have  ceased,  the  minor 
having  become  legally  tut  juris.  But  an  influence 
for  the  most  part  on  the  side  of  the  guardian  still 
continuing,  equity  presumes  its  operation,  and  will 
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not  permit  him  at  that  momeDt,  in  the  act  of  settliug 
the  account,  to  derive  an  important  adranti^  for 
which  he  could  not  have  stipulated;  much  less  if  it 
be  more  tbau  doubtful  whether  the  wai^l  was  in- 
formed at  the  time  of  the  extent  to  which  he  was 
entitled  to  call  him  to  account,  and  whether  he 
possessed  adrice  to  satisfy  the  Court  that  he  was 
not  misled  in  releasing  him.  It  is  said  in  a  case  ia 
Feere  Williams:' '  Heirs  even  when  of  age  are  under 
the  care  of  a  Court  of  Equity,  and  then  want  it  most, 
the  law  taking  care  of  them  before.* 

In  the  case  of  Arcfier  t.  Hudson*  where  a  niece 
two  months  after  she  came  of  age,  and  after  her 
guardians  had  fully  accounted  to  her,  entered  into  a 
voluntary  security  for  her  uncle,  by  whom  she  had 
lieea  brought  up,  and  who  was  considered  by  Uie 
Court  as  standing  in  ioco  parentis  to  her.  Lord 
Langdale,  in  setting  aside  the  transaction,  said: 
"  Nobody  has  ever  asserted  that  there  cannot  be  a 
pecuniary  transaction  between  a  parent  and  a  child, 
the  child  being  of  age;  but  everybody  will  affirm 
in  this  Court,  that  if  there  be  a  pecuuiary  transac- 
tion between  parent  and  child,  just  after  the  child 
attains  the  age  of  twenty-one  years,  and  prior  to 
what  may  be  called  a  complete  *  emancipation,* 
without  anybeuefit  moving  to  the  child,  the  pi-esump- 
tion  is  that  an  undue  influence  has  been  exercised 

'     Otmoadv.  FiUrog,  3  P.  Wna.  129. 
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to  procure  that  liability  on  tlie  part  of  tbe  child,  and 
tlint  it  is  the  business  nod  duty  of  the  party, 
who  endeavours  to  maintain  such  a  transaction, 
to  show  that  tiie  presumption  is  adequately  rebutted; 
and  that  it  may  be  adequately  rebutted  is  perfectly 
clear.  This  Court  does  not  interfere  to  prevent  an 
act  even  of  bounty  between  parent  and  child,  but 
it  will  take  care  (under  the  circumstances  in  which 
the  parent  and  child  are  placed  before  the  emanci- 
paUoa  of  the  child)  that  such  child  is  placed  in 
sach  a  position  as  will  enable  him  to  form  an  en- 
tirely free  and  unfettered  judgment,  independent 
altogether  of  any  sort  of  control."  Thus  a  transac- 
tion between  a  person  who  has  just  attained  the 
age  of  majority  and  his  guardian,  or  another  person 
standing  in  loco  parentis  to  him,  will  be  set  aside 
even  against  a  third  person,  if  he  takes  a  benefit, 
knowing  the  nature  of  the  circumstances;  but  this 
would  be  otherwise,  where  there  is  no  ground  for 
imputing  to  him  knowledge  of  undue  influence. 

In  every  case,  even  where  the  cestui  que  Iriulent 
have  been  adults  throughout  the  existence  of  the 
trust,  the  trustee  in  taking  a  release  from  them  must 
not  only  disclose  to  them  the  whole  of  the  facts  con- 
nected with  the  trust,  but  he  must  explain  to  them 
the  exact  nature  of  their  rights  with  reference  thereto, 
and  this  rule  applies  with  greater  force  where  the 
cestui  que  trust  has  just  emerged  from  a  state  of 
pupilage. 
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Wliere,  Imwever,  the  transaction  betveen  a 
father  and  bis  son,  or  a  guardian  and  liis  ward,  ia 
of  the  nature  of  a  family  arrangement,  as  where  an 
estate  is  resettled  in  a  way  advantageous  for  the 
family  generally,  though  the  son  or  ward  gives  up 
some  of  his  rights,  the  Court  will  not  set  it  aside 
unless  it  be  clear  that  the  son  or  ward  had  not  a 
reasonable  knowledge  of  what  he  was  doing.  Trans- 
actions of  this  kind  are  looked  upoa  with  favour 
by  the  Court,  and  the  Court  will  not,  as  in  the  case 
of  ordinary  releases  given  by  a  ward  to  his  guardian, 
or  other  transactions  between  them  soon  after  the 
ward  has  attained  majority,  raise  any  presumpUon 
of  undue  influence.' 

If  the  arrangement,  release,  or  other  similar 
agreement  entered  into  by  the  minor  soon  after 
attuning  his  majority  has  been  acquiesced  in  by 
him  for  a  long  time,  or  he  has  acted  on  it,  or  has 
permitted  other  parties  to  the  arrangement  to  act  on 
it,  or  if  he  has  allowed  third  persons  to  acqaire 
rights  under  it,  or  he  has  recognised  its  Taliditr,  it 
will  be  considered  binding  on  him.* 

Mere  lapse  of  time  is   not,  however,   in   itself  s 


■  See  Sinipion  uii  the  Law  of  Inf»uts,  p.  367  ;  TwtdMlw.  T^etddtli, 
Tun),  and  Rum.  1, 

•  See  Boidonatk  Dkj  r.  ArattuAart  Dq/,  10  B.  L.  R.  SS8  notf; 
Doorga  Chum  Shaha  t.  liamHorain  0»u,  10  R.  L.  It.  327  nute;  Mid 
nee  iioit,  Lecture  XI,  m  to  llie  ruiiDuutiun  hj  an  JnfMiit  uf  tlie  meU  of  !>> 
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bar  to  B  suit ;'  it  is  merely  evidence  o(  ratifi- 
cation. In  one  case^*  a  settlement  was  set  aside 
stler  a  lapse  of  ten  years.  After  a  reasonable  time 
tias  elapsed,  very  slight  evidence  of  confirmation 
will  be  sufficient,  as  for  instance,  the  execution  of  a 
subsequent  deed  reciting  part  of  the  former  deed, 
and  purporting  to  he.  in  exercise  of  one  of  the  powers 
tlierein  contained,  was  in  one  case'  held  to  operate 
as  an  absolute  confirmation  of  tlie  whole  of  tlie 
former  deed,  and  to  be  a  bar  to  a  suit  to  set  it  aside, 
though  the  deed  was  one  which,  apart  from  lapse 
of  time  and  subsequent  confirmation,  tlie  Court 
could  not  have  upheld. 

A  guardian  in  managing  an  infant's  estate  must 
have  regard  to  the  interest  of  the  inheritance,  not 
the  immediate  income.*  After  all  necessary  pay- 
ments, he  must  accumulate  the  income  of  the 
infant's  property. 

Where  a  minor's  estate  is  encumbered,  or  there  Favm«nt 
are  debts  for  which  his  estate   would  be  liable,*   it^ueby 
is  the  duty  of  the  guardian  to  endeftvour  to  pay  oflT**"^ 

■  Ritf»arain  Deb  Vlt'nadkry  r.  Kattte  Chandfr  Chowdiry,  10  B.  L. 
B.  324;  Dharmdjimimini  t.  Gurrdv  ShriHivfu,  10  Bom.  II.  C.  Rep. 
31 1  i  lee  poit.  Lecture  XI,  as  to  tUe  law  with  reBi>ect  to  tbe  UuiiUtion 
of  Buiu  bj  iofaiita. 

'  WnlloHon  t.  Tripe,  L.  B.  9  Eq.  44 ;  tee  itso  Coutt*  v.  Aeieorlli, 
L.  R.  8  Bq.  567. 

■  Jarratt  v.  Aldon,  L.  R.  9  Cq   463. 

•  Sutta*  y.  Jotu;  IS  Vea.  SSS. 

*  See  Uh  liidiMn  Uuiitruut  Aot  (X  uf  1872),  «ec.  68  ;  oHfc,  Leu- 
tuie  VIIL 
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sucli  debts  by  strict  economy  out  of  the  income  of 
the  estate.'  He  sliould  not  sell  or  encumber  tbe 
estate  until  he  is  forced  to  do  so.' 

Tlie  guardian  is  bound  to  exercise  tlie  discretion 
of  a  reasonable  and  prudent  man  with  respect  to 
tbe  payment  of  the  debts.  He  is  not  bound  to 
contest  them  wbetlier  they  be  well  or  ill  founded,* 
nor  is  he  necessarily  accountable  for  suras  paid  by 
him  in  discbarge  of  debts  barred  by  limitation, 
where  he  has  found  those  sums  justly  due.* 

It  is  the  duty  of  the  guardian  of  an  infant  to 
'  bring,  or  cause  to  be  brought,  on  behalf  of  his  ward, 
all  suits  which  are  manifestly  for  bis  benefit  or  for 
that  of  his  estate;*  and  it  is  also  his  duty  to  see  that 
the  interests  of  his  ward  are  properly  cared  for  io 
suits  brought  against  such  ward.' 

Where  the  infant  is  defendant  in  a  suit,  the  guar- 
dian should  not  take  any  active  part,  unless  he  can 
do   anything  positively    for  the   infant's   benefit' 


■     MnuanvU  Buithan  v.  Mwiamitl  Maldai  Kotri,  3  B.  L.  B.  A.  C 
433 ;  3.  C,  Mvmtt.  Buiihm  v.  Muut.  Doolhin^  12  Vf.  B..  C.  R.  337. 

*  Ai  to  when  a  guftrdUn  mnj  cbarge  or  sell  the  estate  of  hu  mid, 
teepoit,  Lecture  X. 

*  Baboo  Leikroj  Hoy  t.  Baboo  Maklah  CJumd,  U  Moo.  I,  A. 
383;  S.  &iOB.  L.  R.  35;  Mwl  17  W.  R.  C.  R.  117. 

*  Chomdhry  Chullarial  Singh  v.  Tht  Gowramenl,  S  W.  B.  C.  E. 
<7. 

*  See  Shfo  Fro»had  Jha  v.  Gwtgaram  Jha,  S  W,  U.  C.  R.  221  ;  nc 
poti.  Lecture  XII,  u  to  suits  bj  and  ajiainst  infante. 

*  .  See  Uacuagliten'e  KlahomeJan  Law,  App.,  Title  Oaardim,  S. 

1    7Ae  Court  of  WurtU  r.  Raj  Coomar   Deo  Xuntbai  Sitigk,  U 
W.  R.  C.  R.  U2. 
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Where  be  cau  do  notliiug,  be  should  merely  see 
that  tbe  case  agaiost  the  infant  is  strictly  proved, 
aad  should  submit  tbe  infant's  rights  to  the  Court. 

Where  the  minor  is  a  member  of  a  joint  Hindu 
family,  and  bis  interests  are  likely  to  be  prejudiced 
by  the  property  remaining  joint,  a  suit  for  partition 
should  be  brought  on  his  behalf.  It  has  been  held 
by  the  Madras  High  Court  that  a  suit  for  partition  ■ 
cau  only  be  brougUt  on  behalf  of  an  infant  when  it 
is  distinctly  for  tbe  benefit  of  tbe  infiaut,  and  that 
^n'm^  ybcie  a  partition  is  not  for  the  infant's  bene- 
fit,  because,  ordinarily  speaking,  the  family  estate  is 
better  managed,  and  yields  a  greater  ratio  of  profit 
in  union  than  when  split  up  and  distributed  among 
the  several  parceners,  and  besides,  by  partition  the 
minor  would  lose  tbe  benefit  of  suuvivorsbip.* 

Where  the  co-parceners  are  wasting  the  property, 
or  setting  up  rights  adverse  to  the  infant,  there  is 
no  doubt  that  a  partition  suit  would  lie  and  should 
be  brought  ;  aud  in  spite  of  the  above  decision  of 
the  Madras  High  Court,  it  may  be  said  that,  in 
nearly  every  ease  where  a  minor  is  8  member  of  a 
joint  family,  a  suit  for  a  partition  is  for  his  benefit,  as 
his  share,  wiien  separated,  is  not  liable  to  contribute 
to  many  expenses,  as  for  instance,  tbe  marriages  of 


>  Kimah*hi  Ammal  v.  Ckidandara  Beddi,  3  Mid.  H.  C.  R.  &4. 
&99  AUmtlammalt.  Arunaehetum  Piliai,^  iiaA.li.ij.  Kep.  69;  and 
Haliappa  Reddi  V.  Balammai,  2  MuJ.  H.  C.  Kep.  182.  Se«  »\m 
Uacn^ltteu'a  Hindu  Law,  Vol.  II,  p.  13. 
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tbe  children  of  his  co-parceners,   to  wbicti  lie  miut 
coQtributo  so  long  as  his  shai'e  is  UDdivided. 

A  partition  by  arbitration,'  or  hy  the  Collectot' 
is  binding  on  the  tniuor,  provided  that  be  be  nut 
injuriouslj  affected  thereby,  and  that  the  peraoa 
representing  hiin  in  such  proceedings  act  bond  Juk 
and  witli  a  due  regard  to  liis  interest* 
RMtiemcnt  It  is  tlic  dutj  of  the  guardian  to  see  that  on  the 
riag*.  tnarrif^e  of  his  female  ward  a  proper  settlement  ol 
her  property  is  made. 

In  England,  where  the  husband  by  marriage  ac- 
quires rights  in  the  property  of  his  wife,  this  duty 
is  a  must  necessary  oue,  and  although  in  this 
country  no  person  by  marriage  acquires  any  iu- 
terest  in  the  property  of  the  person  whom  he  or  alie 
marries,  it  is  clear  tliat  the  influence  which  tlie 
husband  exercises  over  his  wife,  together  with  tbe 
want  of  capacity  of  the  wife  herself,  is  calculated 
to  endanger  tlie  wife's  interest  in  her  property. 

The  Succession  Act*  provides*  that "  the  property 
of  a  minor  may  be  settled  in  contempladoo  of 
marriage,  provided  the  settlement  be  made  by  the 
minor  with  the  approbation  of  the  minor's  father, 
or,  if  he  be  dead  or  absent  from  British  India,  with 
the  approbation  of  the  Higli  Court." 

■  Jtamiuireiu  Foramatiich  v.  Sr«tmutty  Diutee,  1  W.  K.  C.  K.  SSI. 

■  Buboo  Hursi  PtisluHt  Jha  i.  tfvddtia  JHoiuM   Thukoor,    fl    B.  L 

B.  Ap.    72 ;  S.  C.  17  W.  R.  C.  U.  -217. 

'     Kalee  SitiJatr  Stamgal  v.    Vwauiro  Nalk    SuaajfoJ,   33   W.  H. 

C.  R.  68. 

<    Act  X  of  1865.  *    Sec  49. 
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The  umounl:  to  be  settled  od  hd  infant  about  to 
nmrry  vould  depend  on  the  circumstancee  of  each 
particular  case,  and  it  is  not  possible  to  lay  down  any 
fixed  rule  either  with  respect  to  the  proportion  of 
the.  amount  settled  -  to  the  income  of  the  infant's 
estate,  or  with  respect  to  the  way  in  which  it  is  to 
be  settled.  The  High  Court,  in  settling  the  infant's 
property  under  the  powers  given  to  it  by  the  Suc- 
cession Act,  would  probably  be  guided  by  the  rules 
which  are  followed  by  the  English  Court  of  Chancery 
in  settling  on  marriage  the  property  of  its  wards  ; 
but  it  is  unfortunately  not  very  clear  what  those  rules 
are. 

The  settlement  should  maintain  the  interest  of 
the  infant,  modified  to  some  extent  by  a  considera- 
tion which  the  infant  is  to  gain  by  the  marriage. 
According  to  tbe  English  practice,  as  Mr.  Simpson 
points  out  in  his  recent  work  on  the  Law  of  Infants:' 
"  The  usual  outline  of  a  settlement  would  probably 
be^  that  the  husband  would  take  the  first  life-ioterest 
in  bis  own  property,  and  the  wife  the  first  life- 
interest  in  hers,  to  her  separate  use  without  power 
of  anticipation.  Then  the  issue  of  the  marriage 
would  be  provided  for  in  the  usual  way,  and  in 
default  of  issue,  the  property  of  the  husband  is 
generally  limited  to  him  absolutely  ;  and  the  pro- 
|)erty   of  the  wife,   if  she    survive  her  husband, 

'  At  p.  su. 
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to  her  absolutely  ;  if  she  die  in  his  lifetime, 
according  as  she  shall  appoint  by  will,  and  in  de- 
fault of  appointment,  to  her  statutory  next-of-kin." 
In  most  cases  a  husband  will  be  given  some  in- 
terest in  his  wife's  property,  except  he  may  have 
married  her  in  contempt  of  Court,  in  which  case  he 
wilt  be,  unless  the  contempt  be  not  an  aggravated 
one,  excluded  from  any  participatioa  therein. 
Where  the  woman  is  the  offending  party,  she  cannot 
be  excluded  from  all  interest  in  her  husband's  pro- 
perty.' Where  the  fund  is  small,  it  is  sometimes 
paid  over  to  the  husband,  or  given  to  him  to  be 
employed  by  him  in  trade.  The  Court  will  in 
fact  generally  sanction  what  the  infant's  relations 
consider  as  a  prudent  and  safe  settlement  of  hia 
property. 

The  guardian  of  a  Moboniedan  infont  is  bound 
to  see  that  on  the  marriage  of  his  ward  a  proper 
provision  is  made  for  her  dower. 
J^'PJ'"  A  guardian,  who  has  acted  as  such,  cannot 
^i^^"'  arbitrarily  resign  his  trust.  A.  guardian,  as  we  have 
seen,'  is  a  trustee,  and  he  cannot  be  relieved  ftvm 
his  trust  until  he  has  fully  accounted  for  his  dealing 
(if  any)  with  the  minor's  property,  and  until  another 
person  has  been  duly  appointed  in  his  place.* 


>     Bt  Mwrag,  3  Dru.  and  Wv.  83. 

*  Anttt'p.  SIS. 

*  Bee  Mutiamat  Gosrmonee  t.   Bameuoonderte,  2  Sst.  Rept.  note 
0  p.  747 ;  S.  C.  16  S.  D.  A.  Rep.  932. 
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Where  the  infant  is  resident  in  Calcutta,  tbe 
best  course  for  a  guardian,  desiring  to  be  relieved 
of  his  trust,  to  pursue,  is  to  Apply  to  the  High  Court 
either  bj  a  petition  or  by  a  suit  for  tbe  appointment 
of  a  guardian  to  the  infant*  Wbere  the  infant  is 
resident  iu  tbe  mofussil,  the  guardian  should  make 
an  application  to  the  Gvil  Court  *  under  Section  4  of 
Act  XL  of  1858.* 

A  guardian  must,  on  the  termination  of  bis  guar-  Awoimi*. 
dianship,  furnish  to  his  ward  a  full  account  of  his 
dealings  with  the  ward's  property ;  and  he  is  liable, 
hoth  during  the  minority  of  the  ward,  and  after  tlie 
ward  has  attained  majority,  to  be  sued  for  such 
account. 

This  rule  applies  equally  to  tbe  kurta  of  a  joint 
Hindu  family,  or  to  any  other  person  having  charge 
of  the  property  of  an  infant.* 

There  are  also  certain  special  provisions  of  law 
with  respect  to  accounts  to  be  furnished  by  mana- 
gers and  guardians  under  the  Court  of  Wards  and 
to  certificate-holders  appointed  by  the  Civil  Court 
under  Act  XL  of  1858. 


'  See  ante.  Lecture  V. 

■  See  mU,  p.  148. 

■  See  mU,  Leotura  IT. 

*  Abhosefuadra  Say  Ckowdhrg   f.   Pgarimokim  Ouko, 
347;  8.  G.  13  W.  R.  F.  B.  R.  73. 
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THE  POWEBS  OF  GUABDUNS.-KOM'lmv^) 

Altbouqb  tbere  is  very  little  distinctioQ  between  tbe 
Hindu  and  tbe  Mahomedan  law  in  respect  to  tbe 
powers  of  guardians  over  tbe   property  of  their 
,  wards,  tbe  powers  of  the  manager  of  &  Hindu  in- 
fant's property  have  been  most  often  discussed  ia 
tbe  Courts  of  law  of  this  country, 
HiDdnUw      Tiie  circumstances  nnd^r  which  the  manager'  or 
n^'^in-  guardian'  of  the  estate  of  an  Hindu  infant  is  jnsti- 
p^j.^'  fied  in  selling  or  mortgaging  his  ward's  property 
were  clearly  defined  by  tbe  Privy  Council  in  the 
leading    case    of   JJunoomau  Perahad  Pand^   t. 
Musiamui  Babooee  Munraj  Koonieeree.* 

■  This  woqM  include  An  «x«outor,  Set3rtemtMgDo*M«y.  Ttrtdar* 
Coondo»  Chowdkry,  Bourke's  Rep.  App.  from  0.  J.  48  j  S.  C,  S  V. 
B.  M.  \.  7  note.  There  ii  a  question  whether  or  not  the  powen  of 
tn  executor  kre  not  mitered  bj  the  Himlii  Willi  Act  (XXI  of  IS70), 
which  (bsc.  2.)  applied  to  the  wiili  of  Hindu,  Jaiiis,  Sikha,  ind 
Buddhiala,  made  on  or  afler  the  1st  of  September,  1670,  the  pnmnoiM 
of  the  179th  section  of  the  Succewion  Act  (X  of  186S),  wiaA 
pra*ide«  that  the  executor  or  administrator,  am  the  caie  maj  be,  of  a 
decerned  perron,  is  his  legal  repreaentatiTe  for  all  pnrposea,  and  all  lbs 
propertj  of  the  deceased  person  rests  in  him  as  aaoh.  Tba  Hindn 
Wills  Act,  however,  prorides  (sec  t)  that  nothing  tberna  oontaiiicd 
shall  authorise  any  Hindn,  Jain,  Sikh,  or  Buddhist  to  create  in  prapertf 
anj  interest  which  be  could  not  have  created  before  the  1st  of  Sep- 
tember, ]e70. 

'  Sadha  Kuhore  MooUrjee  y.  Mirtoonjog  Qow,  7  W.  R.  C.  B.  S3 ; 
Dalpaliing  v.  NanabAat,  S  Bom.  H.  C.  Rep.  323. 

•  6  Moo.  I.  A.  393  ;  S.  C,  18  W.  R.  C.  K.  note  to  p.  81,  and  2  Ser. 
note  to  p.  ass. 
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The'  first  rule   laid  down  ita'  tliat  case  waa  tbat,  nnd«r 

^  Hindu  Ww 

Hoder  the  Hindu  law,  the  risht  of  a  bond  Mfi  in-  ^fi^io 
cumbrancer  who  has  taken  from  a  ds  facto  manager  ™"™*j, 
a  charge  on  lands  cteated  bonestly,  for  the  purpose  ^.™°*' 
of  saving  the  estate,  or  for  the  benefit  of  the  estate^ 
is  not  (provided  the   arcumstances  would   support 
the  charge  had  it  emanated  from  a  d&  Jacto  and 
dej'ure  manager)  affected  by  the  want  of  union  of 
the  de  facto  with  the  dejure  title.' 

A  sole,  however,  by  a  person  who  does  not  in  any 
way  represent  the  minor,  may  be  avoided  by  the 
Biinor  on  that  ground  only. 

.  This  principle  does  not,  however,  hold  good  under  Not  v> 
the  Mahomedan  law,  which  permits  ilo  one  except  "*>»- 

*     medan  Uw. 

tLe  near  guardians*  of  aa  infant  under  any  circum- 
stances to  alienate  the  infant's  propetty;' and^  ex- 
cept under  the  Hindu  law,  a  sale  of,  or  incum- 
brance on,  property  belonging  to  a  minor  by  any 
person  other  than  his  natural  or  properly-consti- 
tuted guardian  would  be  invalid,  and  liable  to  be 
repudiated  by  the  minor  on  attaining  his  majority.* 
Where,  however,  the  minor  had  received  any  advan- 

'  See  tigQ  Ouaga  Ptrthad  w.  Phool  Singh,  10  W.  R.  C.  R.  106 ;  S.  C, 
10  B.  L.  K.  note  to  p.  36B. 

*  See  aklt,  Lectare  II. 

>  Situ^  Buhtkuit  y.  Utuil.  Malitai  Kotieri,  3  K  L.  B.  A.  0. 
433;  8.  C,  Muut.  BuUkw  v.  MuttL  Doolhin,  13  W.  K.  G.  R.  33T  ; 
Rtttbm  T  Dhoomee  Khan,  4  Agra  H.  C.  Hep.  31  ;  Uamir  Singh  t. 
Jtfwjf.  Zakia,  I.  I,.  U.,  1  All.  Ser.  57.  MuiiagUteu'e  jeriaoiplea  of 
Mahumedaa  Lkw,  olup.  TiJi,  prinu.  6. 

'  See/XMf,  Lecture  XI. 
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tage  by  the  sale  or  incmnbraace,  he  would,  io  set* 
ting  it  aside,  be  required  to  recoup  the  purchaser  or 
incumbrancer  to  that  extent.^ 

The  joint  family  system  prevalent   amongst  Hin- 

-  dus  seems  to  be  one  of  the  reasons  for  this  distiuc- 
tiou  between  the  Hindu  law  and  the  other  systems 
of  law  adnunistered  in  British  India.  The  knrta 
of  an  undivided  family  is  io  the  position  of  guar- 
dian of  the  shares  of  the  infimt  members,  altliough 
the  infants  may  have  other  relations  entitled  to  the 
guardianship  of  their  estates. 

In  one  case,'  where  the  father  of  the  infants  was 
alive,  and  had  not  consented  to  the  sale  of  their  pro- 
perty, the  High  Court  upheld  a  sale  by  the  brother 
of  the  infants  on  the  authority  of  Htmooman  JPer- 
ihad  Pandiy^*  case,  and  on  the  ground  that  tlie 
brother  was  de  facto  acting  in  the  matter  as  the 
guardian  of  his  brothers. 

i.  It  does  not  seem  to  he  material  whether  the 
guardian  or  manager  should,  in  the  instrument  of 
sale,  describe  himself  as  such,'  provided  it  be  clear 
from  tlie  instrument  that  it  is  the  property  of  the 
infant  which  is  being  sold.* 

'  Jfwtr.  BuMiia.  -v.  JtfuMf.  MaldaiKootri,  3  B.  T>.  B.  A.  a«2S; 
S.  C,  Mtutt.  Bukthm  V.  ^nMf.  DoolhtK,  12  W.  B.  C.  B.  337  ;  Bamr 
Smgh  V.  JUuuL  Zaiia,  I.  L.  R.,  1  All.  Ser.  JTZ ;  see  poti.  Lecture  XI. 

*  Otaiga  Ferthad  t.  Fhool  Suigk,  10  W.  R.  C.  &.  IW  i  a  C,  10 
B.  L.  R.  note  to  p.  368. 

■  Jadoonalh  CkKektrbut^  v.  Tiotedie,  11  W.  B.  G.  B.  M. 

*  Gopei  JUohuR  Taioor  v.  Rajah  Radhanat,  2  Knappi.  P.  C.  Btp. 
228 ;  Nelse  Roy  v.  Odtet  Roy,  10  W.  B.  C.  B.  241. 
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The  deed  need  oot  cohtaia  any  recital  of  tlie  neces- 
sity on  account  of  wliich  tlie  property  is  sold,'  as  such 
necessity  can  be  proved  by  other  evidence.  In  fact, 
a  recital  of  the  necessity  is  by  itself  no  evidence  of 
the  necessity.' 

With  reference  to  the  power  of  the   manager  powb'  oi 

•^       iiuna([«r 

or  guardian'  of  the  estate  of  an  infant  heir,  to  J|;'',^^'J|,"- 
charge  such  estate,  the  Priry  Council,  in  ffwnoo-^lfoi 
man  Pershad  Pand&J's  case,*  said, — "  The  power 
of  the  manager  for  an  infant  heir  to  chai^  an 
estate  not  his  own  is,  under  the  Hindu  law, 
a  limited  and  qualified  power.  It  can  only  be 
exercised  rightly  in  a  case  of  need,  or  for  the  bene- 
fit of  the  estate.  But  where,  in  the  particular 
instance,  the  charge  is  one  that  a  prudent  owner 
wonld  make  in  order  to  benefit  the  estate,  the  bond 
jvie  lender  is  not  affected  by  the  precedent  misman- 
agement of  the  estate.  The  actual  pressure  on  the 
«state,  the  danger  to  be  averted,  or  the  benefit  to 
be  conferred  upon  it  in  the  particular  instance,  is 
the  thiug  to  be  regarded.  But,  of  course,  if  that 
danger  arises,  or  has  arisen,  from  any  misconduct  to 

'   Womet  ChuadeT  Sircar  t,  Digumburte  DoMte,  3  W.  R.  U.  J(,  134. 

■  Ri^lakhi  Dtbia  v.  Ookal  Ckmdra  Chomdry,  3  B.  L.  R.  F.  C  57 ; 
S.  C,  12  W.  R.  P.  0.47. 

'  'I'he  puftera  of  the  giutrdlRn  of  an  infftDt  Mid  of  the  mmiagin); 
laeuiber  of »  Hindu  fiimilf  are  the  same  in  tbii  reipeut.  Radha- 
kithore  Mooktrjte  t.  Mirtoonjoy  Qow,  7  W.  R,  C.  R.  23  ;  Dalpaising 
T.  Nanabhai,  2  Bom.  H.  G.  Ue[i.  333. 

*eMw.I.  A.  423;  S.  C,  IS  W.  K.  0.  R.  note  to  p.  81,  and 
S«v.  note  to  p.  253. 
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which  the  leader  is  or  has  been  a  putjt  ^^  cannot 
take  advant^e  of  bis  own  wrong  to  support  » 
charge  in  his  own  favour  against  the  heir,  grounded 
on  a  oecessity  which  his  wrong  has  helped  to  cause. 
Therefore,  the  lender  in  this  case,  unless  be  is  sbowa 
to  liave  acted  mcUd  fide,  will  not  be  affected,  thoogh 
it  be  shown  that  with  better  management  the  estate' 
might  hare  been  kept  free  from  debt" 

This  shows  that  the  manager  can  chai^  at 
alienate  the  infant's  estate  on  the  ground  of  benefit 
in  addition  to  that  of  necessity.  There  are,  sinoe 
the  decision  of  the  Friry  Goondi  in  Hunoomaa. 
Pershad  Pandey't  case,  decisions  of  the  High  Court' 
which  hold  that  necesaity  alone  will  justify  the  sale 
or  charge  of  an  infant's  property  under  the  Hindu 
law;  but  perhaps,  although  this  question  is  a  nutter 
of  some  doubt,  and  was  not  expressly  decided  in 
■Hunooman  Pershad  Panda's  case,  the  dictum  of  the 
Privy  Council  in  that  case,  that  the  power  of  a 
manager  to  charge  the  estate  can  be  exercised  rightly 
in  case  o  fiieed  or  for  the  benefit  of  the  estate,  will 
be  now  followed.' 

As  Sir  Thomas  Strange '  says,  minors  "  in  general 
will  not  be  bound  but  by  necessary  acts,  or  such  u 

>  Rudlta  Ftr»kad  SingX  f.  MiutL  Talooi  Rajkaoer,  30  W.  B.  C  B. 
88  ;  Rtagiet  Ram  Koohl  t.  Mahomed  Warit,  21  W.  li.  C.  B.  4». 

•  Saraaaaa  Ttvaa  v.  JUtiWn/i  JnuuiZ,  6  Hmd.  H.  0.  Hep.  37); 
Trmbak  Anant  t.  Gopalthet  bin  MabadsM  Jlfakaihi,  I  Bom.  U.  C. 
Sep.,  3iid  edn.  37 ;  see  poMi,  p.  340. 

'  1  Hindu  Law,  p.  203,  Dagdu  t.  KmbU,  3  Bom.  H  .C.  B«p.  3791 


zed.yG00g[e 


L^a   X.']  nVBU'OF  00&BD1AK8.  335 

are  evidentiy  for  tbeir  benefit,  the  j^ilousy  in  their 
&Tonr  of  the  Hindu  corresponding  witli  that  of 
the  English  law." 

No  distinction  can  be  drawn  between  the  power 
to  charge  and  the  power  to  sell,  and  the  need  which 
wonkl  justify  the  exercise  of  the  one  would  justif;f 
that  of  the  other. 

The  next  question  i%  what  amount  of  necessity  wiiit  ns 
will,  under  the  Hindu  law,  jostifj  the  sale  or  incum- J>"f'^  " 
bnmoe  of  an  infant's  property.  '™"*- 

To  preserve  the  infant  and  his  family  from  want  For  nuii 
and  for  its  maintenance  and  support,  the  guardian  is  '"'""■ 
ju8ti6ed  in  selling  or  charging  the  property ;  but 
it  is  not  necessary  to  authorize  a  sale  of  the  infant's 
property,  that  the  fainily  should  be  in  absolute  and 
urgent  want  of  the  necessaries  of  life  at  the  very 
moment,  or  suBScient  to  take  away  the  power,  that 
they  are  subsisting  at  the  time  upon  the  charitable 
donations  of  their  friends  and  relations,  who  may 
at  any  moment  withdraw  their  help  from  th^m. 
Land  is  not  to  be  sold  at  a  moment's  warning,  but  if 
the  family  have  no  certain  resource  for  the  future, 
and  DO  actual  means  of  providing  for  themselves  the 
decent  necessaries  of  life  according  to  their  condi- 
tion, and  no  regular  competent  allowance,  but  only 
mere  casual  charity,  this  constitutes  a  reasonable 
necessity  to  warrant  the  sale  of  the  property.' 

'  Doe  dent  Biitonoth  Dua  V.  Doorgaptrtad  Dey,  £ut'B  note*,  cue 
34  ]  Morlej's  Dig.,  Vol.  II,  p.  60.  See  Macnaghteii'a  Precedeuta  of 
Hiudu  Lkw,  cbap.  x,  c*k  13. 
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Wliere  t]ie  infant  has  other  means  of  subustence, 
or  where  his  father  is  alive  and  capable  of -Bupp<Mrt- 
ing  him,  the  infant's  land  cannot  be  sold  for  Im 
maintenance.' 

It  has  been  held*  that  a  Hindu  widow  who  is 
compelled  to  sell  the  property  of  her  sons  in  order 
to  preserve  them  from  want,  should  consult  the 
relations  of  her  children  be%re  selling  the  property; 
bat  that,  in  case  of  their  refusing  their  consent,  or 
in  a  case  of  emergency,  as  the  subsistence  of  a 
child,  the  portion  of  a  daughter,  and  a  thradtth,  she 
can  sell  without  their  consent.  'This  obligatiM 
upon  the  widow  amounts  to  very  little,  and  the 
consent  or  dissent  of  the  relations  does  not.alter  her 
powers.  She  can  only  sell  in  coses  of  necessi^, 
and  then  independently  of  the  consent  of  the  rela- 
tions. In  other  coses,  no  amount  of  consent  on  the 
part  of  the  relations  would  justify  the  widow  in 
selling  the  property. 
p^^nMotoi  ^[jQ  pnjment  of  the  debts  of  the  ancestor,  through 
*"***"'  whom  the  minor  acquired  bis  property,  constitutes 
a  suffident  legal  necessity  for  sale  or  mortgage.* 

As  to  this  proposition  there  was,  however,  at  one 
time  some  doubt.  Macnoghten  in  his  Principles  of 
Hindu  Law*  shows  that,  under  the  Hindu  law,  a 

'  Kuka  Lochan  Bo$e  t.  Tarini  Dati,  S  8eL  Rep.  S5. 

•  Dm  dtm  BUionalA  I>ii«  v.  Doorgapergad  Dty,  Em^i  jmU»,  UM 
34  1  Morlej's  Dig.,  Vol.  II,  p.  BO. 

•  Hee  Ukcnftgkten's  Hiiulu  !<■«,  Vol.  II,  clMp.  xi,  cmc  S. 

•  I'aKMlU  aud  112. 
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minor  beir  is  not  liable  for  the  debt  of  the  ancestor 
whose  property  he  inherits,  and  that,  although  the 
minor  heir  may  be  in  enjoyment  of  the  property,  the 
creditors  of  the  ancestor  cannot  make  any  claims 
upOD  the  heir  until  he  has  attained  the  age  of 
majority. 

He  there  says:'  "  Wliere  the  heir  is  a  minor,  the 
creditor  must  wait  until  the  minority  expires  before 
he  can  come  upon  the  assets  for  the  liquidation  of 
his  debts.  Subject  to  this  condition,  the  son  must 
pay  bis  father's  debts,  as  well  as  all  necessary  debts 
contracted  on  his  account  during  his  minority."  An^ 
again  he  says  :*  "  A  guardian  may,  indeed,  dispose  of 
a  portion  (of  the  property)  to  meet  a  necessity  aris- 
ing for  the  minor's  subsistence,  but  no  necessity 
can  by  possibility  arise  for  disposing  of  tiny  portion 
to  pay  the  minor's  father's  debts,  for  he  must  cease 
to  be  a  minor  before  he  can  be  liable." 

This  doctrine,  however,  has  long  fallen  into  disuse, 
and  minority  would  not  now  be  held  to  be  any 
defence  to  a  suit  for  the  administration  of  the  pro- 
perty of  the  minor's  deceased  ancestor.' 

Although  "  minors  are  under  the  protection  o(  law 
favoured  in  all  things  which  are  for  their  benefit, 
and  not  prejudiced  by  anything  to  their  disadvan- 


>  Clixp.  vii,  p.  106. 
*  Cbn|>.  rii,  p.  til. 

'  See  Dagdu  V.  Kambie,  i  Bvm.  II.  V.  R.  379. 
43 
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tnge,'"  there  would  be  neither  reason  nor  jaatice  in 
favour  of  the  rule  requiring  creditors  of  the  ances- 
tor to  wait  for  payment  until  the  majority  of  the 
heir.  As  the  Bombay  High  Court  put  it  in  the 
case  of  Dagdu  v.  Kamble : '  "  It  is  easy  to  con- 
ceive cases  in  which  it  would  be  far  more  bene- 
ficial to  the  heir,  if  he  hare  no  money  or  other 
personal  estate  out  of  which  the  debts  may  be  paid, 
to  sell  a  portion  of  the  immoveable  estate  in  order 
to  pay  the  debts  of  his  ancestor  or  his  own  pro- 
perly incurred  debts  for  necessaries,  rather  than 
allow  a  heavy  rate  of  interest  ou  these  debts  to 
consume  the  whole  of  the  estate.  Such  a  partial 
sale  might  be  the  only  meaas  of  preserving  any 
portion  of  his  patrimouy."  Besides,  creditois,  if 
they  do  not  proceed,  would,  in  many  cases,  be  baned 
by  the  law  for  the  limitation  of  suits  *  from  asserting 
their  claims. 

The  performance  of  an  indispensable  religions 
ceremony,*  such  as  the  skraddh  of  the  minor's  father, 
is,  by  Hindu  law,  a  necessity  sufficient  to  justify 
a  charge  or  sale  of  the  minor's  property  for  that 
purpose.* 

The  reasonable  marriage  expenses  of  the  minor,' 

'  CoIebrooke'B  Obligation!,  bk.  iv,  chap,  x,  para.  S8S. 

•  2  Bom.  H.  C.  Rep.  380. 

■  See  Act!  IX  of  ]87l  and  XV  of  1877 ;  pott,  Lcctun  XL 

•  SarmoMa  Tevaa  v.  MuUayi  Ammal,  6  Mad   H.  C.  Refk  371. 

•  StJteenalh  Banoo  v.  Huro  Chun  Bunj,  6  W.  E.  C.  R.  M.  See 
Macnighten's  Hindu  Law,  Vol.  II,  chap,  xi,  case  6. 

•  Jnggetmtr  Sircar  ».  Nilamhir  Bimiu,  3  W.  R.  C.  R.  317. 
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nnd  possibly  those  of  his  female  relations,'  would 
be  a  necessitj  within  the  rale.  There  is  no  doubt 
they  would  be  so  if  the  minor  is  ft  member  of  a  joint 
Hiadu  family,  and  the  females  to  be  married  are 
dependent  members  of  sucb  family. 

A  bondjide  sale  by  the  guardian  for  the  purpose  of  ^"^  par- 
carrying  on  a  litigation  of  importance  to,  and  likely  "''s*^"- 
to  benefit  the  estate  of,  tlie  minor  would  also  be 
upheld,'  as  also  would  a  mortgage  to  nuse  money  O' ^^  ^i 
to    save    the    property    from   sale   for  arrears  of^^""" 
Government  revenue.'  w«hm. 

Apart  from  questions  of  necessity,  it  is  not  easy  to 
say  what  is  for  the  benefit  of  the  minor's  estate. 
Perhaps  the  best  test  is  to  see  whether  the  charge 
be  one  that  a  prudent  owner  would  make  in  order 
to  benefit  the  estate. 

It  is  not  intended  that  this  power  should  autbo* 
rize  the  guardian  to  sell  or  charge  the  inheritance 
for  the  purpose  only  of  increasing  the  immediate 
income  of  the  minor  or  of  his  estate.  In  Radha 
Perthad  Singh  y.  Muast.  Talook Rajkooer*  the  Court'^ 

'  Prtag  Narain  t.  Ajodhgapertad,  7  8el.  Rep.  013 ;  Dos  dem  Bitto- 
anlA  IHU  j.  Doorgapgrtad  Deg,  Eut'i  notes,  case  S4  ;  Morlej's  Big.t 
Vol.  II,  p.  BO. 

*  MiutL  Sgtdant.  Sged  Velaset  Alt  KKan,  17  W.  R.  C.  It.  338 { 
Gbii^o  Penhad  v.  Phool  Siiigl,,  10  W.  R.  C.  E.  106  ;  a  C,  10  B.  L.  R. 
note  to  p.  S68. 

'  Mncnnghten's  Hindn  Law,  Vul.  II,  cbap.  xi,  cue  2,  p.  293 1 
Ooorocptrtaud  Jttta  T.  Muddaumohwi  Soor,  12  S.  D.  A.  Rep.  980. 

*  20  W.  R.  C.  It.  38. 

'  Ptteu  and  Ainslie,  JJ. 
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held,  ttiat  "  even  if  it  be  desirable  that  a  minor 
sliould  have  any  benefit,  sucli  as  an  -increase  to  a  very ' 
small  income,  from  some  undertaking  or  enterprise, 
e.  g-.,  obtaining  a  lease  of  certain  rents,  that  circum- 
stance is  not  sufficient  to  constitute  a  necessity  for 
the  mother  and  guardian  to  mortgage  the  minor's 
ancestral  property  with  a  view  to  secure  such  bene- 
fit." The  benefit  to  the  infant's  estate  is  in  fact 
synonymoua  with  the  interest  of  the  inheritance. 

There  is  not,  as  far  as  I  know,  a  single  reported 
case  decided  by  an  Indian  Court  where  a  sale  has 
been  upheld  on  the  ground  of  its  being  for  the 
benefit  of  the  minor  apart  from  the  reason  of  its 
being  justified  by  necessity. 

Perhaps  the  right  way  of  readiDg  the  dictum  in 
Hunooman  Persftad  Pandey's  case  is  in  the  words  of 
the  Sudder  Court  iu  the  case  of  Gooroopersaud 
Jena  y.  Muddunmohun  Soot  ;'  "  It  is  enough  for  ua 
now  to  say  that  we  hold  that  a  mortage  entered 
into  by  the  mother  of  a  minor  of  a  portion  of  the 
minor's  property  ^r  the  benefit  of  the  minor^  is  valid 
under  Hindu  law,  tJuit  benefit  being  the  earning  of,  or 
creating,  a  necesnty  which  has  arisen."  And  further 
on,  iu  the  same  judgment,  the  Court  said: — "  7^ 
benefit  of  the  minor  as  creating  the  necessity  is  the  test 
hf  which  the  legality  of  the  transaction  must  be  tried; 
but  setting  authority  aside,  and  looking  only  to.tlie 

'  12  S.  D.  A.  Rep.  980. 
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reason  of  tLe  thing,  it  seems  to  us  tliat  the  rule 
in  such  cnaes  as  that  now  before  us,  is,  that  n  pnrty 
filling  a  fiduciary  character  like  that  of  a  guardian, 
is  authorized  to  perform  any  act  which  is  mard- 
jfesUyfoT  the  infant's  benefit." 

In  this  case,  however,  the  land  was  mortgaged  to 
prevent  a  sale  for  arrears  of  Government  revenue, 
which  is  a  necessity,'  and  therefore  the  actual  deci- 
sion in  the  case  is  not  of  much  assistance  on  this 
point. 

The  Mahomednn  law  with  respect  to  this  subject 
is  a  little  different. 

Macnaghten  in  his  Principles  of  Mahomedan  Law^  Paverof 
says,  that  the  near  guardians  *  have  power  over  the '" "" 
property   of  the   minor   for  purposes  beneficial  to  J|'„d5"'||'e* 
him,  and'  that  a  guardian  is  not  at  liberty  to  sell  them^'^Uw. 
immoveable  property  of  his   ward,   except    under 
seven  circumstances,-  viz.:  \st,  where   he   can  ob- 
tain  double  its  value ;   "iJidly,  where  the  minor  has 
no  other  property,  and  the  sale  of  it  is  absolutely 
necessary  to  his  maintenance  ;  Zrdly,  where  the  late 
incumbent  died  in  debt  which  cannot  be  liquidated 
but  by  the  sale  of  such  property;  ithly^  where  there 
are  some  general  provisions  in  the  will,  which  cannot 
be    carried  into. effect   without  such  sale;   bihly,. 

!  %  MKnaghten's  Hindu  Law,  ToL  II,  cbap.  xi,  cue  3,  p.  293. 

*  Chap.  Tiii,  princ.  6. 

*  Bee  oKtt,  Lecture  II. 

*  Chtp.  Tiii,  prioc.  14. 
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irbere  the  produce  of  the  property  is  uot  sufficient 
to  defray  the  expenses  of  keeping  it;  6M/^,  where 
the  property  may  be  ia  danger  of  being  destroyed; 
Itkly,  where  it  has  been  usurped,  and  the  guardian 
has  reason  to  fear  that  there  is  no  chance  of  fair  resti- 
tution. Thus  the  Mahomedan  law,  in  addition  to 
allowing  a  sole  in  the  case  of  urgent  necessity, 
also  allows  it  where  a  clear  advantage  is  thereby  to 
be  gained  for  the  infant.' 

Although,  under  the  Mahomedan  law,  the  ques- 
tion of  legal  necessity  is  an  element  for  consideration 
in  cases  of  sale  of  moveable  property  by  tlie 
guardian,  that  question  does  not  necessarily  arise, 
as  the  Mahomedan  law  looks  to  the  benefit  of  the 
minor,  and  permits  the  guai'dian  to  dispose  of  move- 
able property  if  it  be  for  the  benefit  of  his  ward.' 

Under  the  Mahomedan  law,  every  contract 
entered  into  by  a  near  guardian  ou  behalf,  and  for 
the  benefit,  of  the  minor,  and  every  contract  entered 
into  by  a  minor  with  the  advice  and  consent  of  his 
near  guardian,  as  far  as  regards  his  personal  pro- 
pefty,  is  valid  and  binding  upon  him,  provided  there 
be  no  circumvention  or  fraud  on  the  face  of  it.* 

The  English  law  does  not  permit  the  guardian 
of  an  infant's  estate,  under  any  circumstances,  to 

■  MvtiU  Buktliun  y.  Miutt.  MaUai  Sooeri,  3  B.  L.  R.  A.  C.  4SS; 
a  C.  Miuil.  nvkihuH  V,  Ututt.  Doolhin,  12  Vf.  U.  O.  R.  337. 

*     Muttl.  SytduH  T.  Sgud  Velaytt  Ali  Khan,  17  W.  R.  C.  R.  239. 

■  Macnagh ten's  Principles  of  UahomediD  liw,  clup.  Titi,  prine.  IS. 
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convert  the  infant's  real  property;'  but  it  allows 
the  guardian  to  invest  the  infant's  personal  property 
in  realty,  where  such  investment  is  clearly  for  the 
infant's  lienefit.*  This  conversion  is,  however, 
only  sub  modo^  and  for  the  purposes  of  succession 
the  property  i-emains  personal.  Where  the  guar- 
dian is  a  trustee  for  the  infant  under  an  instrument 
containing  a  power  of  sale,  he  may,  of  course, 
exercise  such  power  independently  of  the  Court.' 

Where  a  time  is  fixed  for  the  sale,  the  trustee  can 
sell  after  that  time,  if  it  be  for  the  benefit  of  the 
infant/ 

Wliere  the  cestui  que  truslent  are  infants,  the  trus< 
tees,  under  the  power,  of  sale,  can  give  to  the 
purchaser  a  valid  receipt  for  the  purchase-money, 
and  such  receipt  would  bind  the  infant  cestui  que 
trusts.' 

The  High  Court  has  the  same  powers  with  reS'Powenot 
pect  to  the  estates  of  infants  subject  to  its  ordinary  Coutl 
original  jurisdiction  as  were  possessed  by  the  English 
Court  of  Chancery  prior  to  the  year  1726. 

And  with  respect  to  infants  residing  in  Bengal 
outside  the  limits  of  the  ordinary  original  jurisdiction 
of  the  High  Court,  it  would  seem  that  the   High 


Book  J.  Worth,  1  Ves.  Sen.  460. 

ExparU  GnW/one,  Amb.  706;  Inwooilr.  Tvyne,  Amb.  417. 

Simpson  on  the  Lair  of  Infants,  p.  32«. 

Lewin  on  Triutt,  p.  376,  6th  edn. 

So»ear*by  r.  Lwy,  4  Mad.  142. 
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Court  possessed  original  powers  over  their  property 
similar  to  those  possessed  bj  the  Court  over 
the  infants  residing  within  the  bounds  of  its 
ordinary  original  jurisdiction.  As  we  saw  in  a 
previous  lecture,'  the  High  Court  has  power,  withiD 
the  Bengal  division  of  the  Fresidencj  of  Fort 
William,  to  appoint  guardian:}  for  infants  and 
their  estates  according  to  the  order  and  conrse 
observed  in  England  at  the  time  of  the  establish- 
ment of  the  Supreme  Court.  This  power  would 
seem  to  carry  with  it  the  same  powers  over  tlie 
estates  of  infants  as  were  then  exercised  by  the 
English  Court  of  Chancery. 

It  is  also  a  question  whether  the  Supreme  Court, 
under  its  general  authority,  did  not  possess  these 
powers.  If  it  did,  the  High  Court  now  possesses 
them. 

The  only  cases,  apparently,  where  the  Eug^ 
Court  of  Chancery  will  allow  the  sale  or  mortgage  of 
an  infant's  property  is  for  the  purpose  of  paying 
necessary  expenses  which  have  been  incurred  with 
reference  thereto,  such  as  necessary  repairs  and 
improvements,  or  to  pay  ofif  legacies  or  other 
charges  on  the  estate,  or  to  pay  the  costs  of  a  snit 
relating  to  the  estate,  or  the  expenses  of  renewing 
renewable  leaseholds.' 


Lectnre  T. 

See  Simpson  on  tbe  Law  of  Infiuiti,  pp.  329,  330. 


zed.yG00g[e 


LBO.  X.]  FOVBHS  OF   ODABDIAKS.  345 

Where  the  estate  of  a  mioor  is  subject  to  theo^mtof 
Court  of  Wards,  that  Gou|-t,  vith  the  consent  of  the 
Board  of  Revenue,   may,   in  certain  cases,'  sell  or 
mortgage  the  ward's  property. 

A  manager  appointed  by  the  Civil  Court  under  Man»ger 
Act  XL  of  1858  cannot  sell  or  mortgage  any  im-^ci»*' 
moveable  property  belonging  to   his  ward  without 
an  order  of  the  Civil  Court  previously  obtained.* 

We  have  seen  that,  under  the  Hindu  law  at  least,  parchRMr 
the  estate  of  an  infant  cannot  be  sold  or  charged  ge*  bound 
without  the  existence  of  a  necessity.     Swtooman"?**"'*'^- 
Pershad  Pander's  cage'  further  decides  that  a  person 
lending  money  on  the  security  of  an  infant's  estate, 
or  buying  that  estate,  is  hound  to  exercise  due  care 
and  attention  in  seeing  that  there  was  a  legal  neces- 
sity for  the  loan,*  and  must  satisfy  himself  as  well 
as  he  can,*  and  as  an  honest  man,'  with  reference  to 
the  parties  with  whom  he  is  dealing,  that  the  mana- 
ger is  acting  in  the  particular  instance  for  the  bene- 
fit of  the  estate,^  and  that  circumstances  of  necessity 

'  Act  IV  (B.  G.)  of  1870,  mo.  6B,  anU,  Lecture  HI. 

■  Act  XL  of  185B,  aee.  18.  Afl  to  the  effect  of  k  lale  or  mortage 
mftde  without  iiich  gnnction,  rm  anle,  p.  180,  >ih]  Dahee  DvU  Sahoo  y. 
Soeodh)  £ibee,  SJS  W.  B.  C.  R.  449. 

■  AaU,  p.  330. 

*  Govt  Penhad  Narain  v.    Shea    Perthad  Ram,  5W.R.C.  R.  103  { 
Sged  Loolf  Hoiiein  t.  Ssnan  Lall  Sahoo,  Q3  W.  R.  C.  R.  424. 
'  MuOioora  Doti  v.  Raaoo  Beham  Singh,  21  W.  R.  C.  B.  287. 

■  Looho  Singh  r.  Rajeadur  Laha,  S  W.  R.  C.  R.  364. 

'  Lalla    Bmaeedkar  v.   Koonuar  Bindeteree    Dutt  Singh,   10  Moo. 
I.  A.  471 ;  S.  C,  I.  Ind.  Jur.  N.  S.  1851  ;   Trimbak  Anml  v.    GopaUhrt 
frfa  MahadMhil  Mahada,  1  Bom.   H.  O.    Rep.,   2ihI   ed.   27  ;  Uahabetr 
Penhad  Sing  t.  Ihtmreeram  Opadhga,  W.  R.  1864  C.  R.  166. 
44 
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had  occurred  which,  under  the  Hindu  l&vr,  would 
justify  the  sale  of  the  property.' 
^thenMd  If  be  does  so  enquire  and  acts  honestly,  the  real 
^i™^rf'  existence  of  an  alleged  sufficient,  and  reasonably 
6b\S^-'  credited,  necessity  is  not  a  condition  precedent  to  the 
validity  of  his  charge  ;*  and,  under  such  circum- 
stances, he  is  not  bound  to  see  to  the  application 
of  the  purchase-mboey.*  "  It  is  obvious  that  money 
to  be  secured  on  any  estate  is  likely  to  be  obtained 
on  easier  terms  than  a  loan  which  rests  on  mere 
personal  security;  and  that,  therefore,  the  mere 
creation  of  9  charge  seeming  a  proper  debt  caonot 
be  viewed  as  improvident  management.  The  par- 
poses  for  which  a  loan  is  wanted  are  often  future  as 
regards  the  actual  application,  and  a  lender  can 
rarely  have,  unless  he  enters  on  the  managemeDt, 
the  means  of  controlling  and  rightly  directing  the 
actual  application."  * 

The  fact  of  there    being  a  necessity  and   the 
pressure  on   the    estate    is    all    that    tiie  lender 


•  KatheenaA  Bote  t.  Chunder  Mohum  Ntadte.  14  S.  D.  A.  1791. 

*  See  rIso  Sheik  Tajoodeen  Boutin  t.  Bhugicmdol  SaJuxi,  16  8.  D. 
A.  SS;   Makabter  Pershad  Stag  f.  Duatreeram  Opadhya,  W.    K.   ISSt 

C.  R.  \m. 

■  Similar  deciuon  in  Radha  Kiihort  Mookerjee  t.  SJirloonfOf  0*k, 
7  W.  R.  C.  B.  23  ;  Suktenatk  Banoo  r.  Buro  Chwn  Bumj,  6  W,  B. 
C.  R.  34 1  Uahabeer  Perthad  Stag  t,  Dumreeram  Opadkya,  W.  R.  1SS4 
C.  R.  1«« ;   aomaim  Sirear  t.  Pramaa  Ooopio,  1  W.  R.  C.  R.  14. 

'  Uxatoomm  Ptrthad  Pandeg  t.  Muttt.  Babooee  Mtaraj  Koamiet^tt, 
6  Muo.  L  A.  Bt  p.  424 ;  ».  C,  18  W.  R-  C.  K.  note  to  p.  81,  mud  9  Set- 
note  to  p.  SdS. 
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need  enquire  about.'  He  need  not  enquire  into  its 
.  causes,*  nor  need  he  investigate  as  to  what  money 
is  available  towards  paying  off  the  debts  of  the 
estate,*  or  what  is  the  actual  amount  required  to 
be  borrowed.* 

Where  the  lender  knows,  or  by  ordinary  diligence 
migtit  have  known,  that  there  were  other  funds 
available  and  sufficient  for  paying  off  the  debt, 
semble,  the  sale  would  be  invalid.' 

The  lender  must  be  entirely  on  his  guard.  If 
he  is  lending  for  the  purposes  of  a  familj-,  he  must 
see  whether  the  family  with  which  he  is  about  to 
deal  or  contract  be  divided  or  undivided ;  and  if 
the  latter,  at  his  peril  he  must  see  that  the  trans- 
action  be  one  by  which  the  co-heirs  will  be  con- 
cluded.' The  debt  incurred  by  the  head  of  a  joint 
Hindu  family  is,  under  ordinary  circumstances, 
presumed  to  be  a  family  debt;  but  when  one  of  the 
members  is  a  minor,  the  creditor  seeking  to  enforce 
his  claim  against  the  family  property  must  see  that 


*  aungaKorain  Mostta  y.  OopeevaA  Don,  2  Ser.  Rep.  251. 
■  VoXabtir  Koov  i.  Jo<Apa  Singh,  16  W.  R.  C.  R.  221. 

»  Gomain  Sircar  v.  Pmnitaa  QoopUi,  1  W.  R.  C.  K.  14. 

*  Gtmganaraiti  Moylee  t.  Oopemalh  Doit,  2  Ser.  Rep,  2BI  j  EaUt 
KarvxH  Roy  Ckowdhrg  r.  Ram  Coomar  Chand,  W.  R.  1864  0.  R.  99 ; 
Nvffir  Chutidtr  Bannerjee  v,  Gnddadhur  Mtmdle,  3  W.  R.  C.  R.  122. 

*  KaleriMrain  Roy  Chowdhry  v.  Ham  Coomar  Chand,  W.  R.  1864 
C.  R.  99. 

*  Strwige'a  Hindu  Law,  Vol.  I,  p.  20O;  DaJpatiiiig  v.  Na»abliai, 
2  Bom.  H.  C.  Rep.  323. 
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the  (r&neacUon  is  entered  into  for  some  coiinnon 

family  necessity,  or  on  account  of  the  necessities  of 

the  infant.'* 

UDder  The  lender  must  take  no  unfair  advantage  of  tbe 

Khinun'  guardian,  and  where  the  guardian  is  a  purdaAnashia, 

%£!^    and  the  purchaser  or  lender  is  a  man  of  business, 

the  fact  that  the  guardian  has  had  no  independent 

advice  will  raise  a  strong  presumption  of  fraud 

against  the  purchaser,  wliose  duty  it  is  to  see  Uiat 

she  is  provided  witli  such  advice.* 

Bnrdw  of      Where  a  suit  is  brought  by  a  minor  on  coming  of 

prorf  la  -  1  1 

lait  bj  age  to  set  aside  a  sale  or  mortgage  contracted  for 
Se*?*  ^'™  ^y  ^'^  guardian  during  his  minority,  tbe 
purchaser  or  mortgagee  must  prove  that  the  trans- 
action vas  entered  into  in  good  fiuth;*  that  bend- 
Tftnced  in  consideration  of  tbe  sale  or  mortgage  a 
gum  of  money  reasonable  with  reference  to  the  vahie 
of  the  property  ;*  tbat  proper  enquiries  were  made 
by  him  with  respect  to  the  existence  of  a  necessity 
justifying  tbe  sale;  and  that  the  result  of  such 


■  TrimbaA   Animi  *.   Oi^Uket  bi»  Mahadthtt  MeAadti,  I  Bom.  fl. 
0.  Rep.,  Sod  ed.  a?  \   Tandmtya  MytdaU   ?.    FoUi  Ammal,  1  H«l.  E 

0.  Rep.  89S. 

'  Lmtla  BmuMdhur  t,  Koonwar  Biitdeterte  Datt  Siagh,  10  Moo. 

1.  A.  471  I  a  C,  1  Ind.  Jut.  N.  S.  16«. 

■  See  Boopnaraiit  Siitg  t.   Chigadkv  Pankad  Aw-om,  9  W.  E.  C. 
E.297. 

'  See  Sarmaita  Teean  T.  SfuOayi  Ammai, «  M«t.  H.  fiepw  371  i  m 
poti,  pp.  333,  351. 
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enquiries  was  such  ns  to  satisfy  bim   as  an  honest 
man  of  the  existence  of  such  necessity.' 

In  Hunooman  Pershad  Pandeifs  case,*  this  doc- 
trine is  based  upon  the  principle  that,  when  any  fact 
is  especially  within  the  knowledge  of  any  person, 
the  burden  of  proving  that  fact  is  upon  bim.'  In 
that  case  the  Privy  Council  said:  *'Next  as  to 
the  consideration  for  the  bond.  The  ai^uraent  for 
the  appellant  in  the  reply,  if  correct,  would  indeed 
reduce  the  matter  for  consideration  to  a  very  short 
point;  for,  according  to  that  argument,  if  ^^Jhctum 
of  a  deed  of  charge  by  a  manager  for  an  infant  be 
established,  and  the  fact  of  the  advance  be  proved, 
the  presumption  of  law  is,  prima  facie,  to  support 
the  cbai^,  and  the  onus  of  disproving  it  rests  on 
the  heir.  For  this  position  a  decision,  or  rather  a 
dictum  of  the  Sudder  Dewany  Adawlut  at  Agraj 
in  the  case  of  Omed  Rai  v.  Heera  Lall,*  was  quoted 
and  relied  upon.  But  the  dictum  there,  though 
general,  must  be  read  in  connection  with  the  facta 
•f  that  case.  It  might  be  a  very  correct  course  to 
ftdopt  witlv  reference   to  suits  of  that  particular 

■  Syei  Lootf  RotKxn  t.  Durnm  LaU  Sahoo,  93  W.  B.  C.  R.  494; 
PooUndtr  Singh  t.  Ram  Perihad,  2  Agra  H.  C.  Repa.,  U7j  KatheenaA 
Bott  T.  ClwUir  J/oAiu)  Nmdm,  14  8.  D.  A.  1791 ;  and  caKs,  aUe, 
p.  34S,  notM  6,  6,  and  7- 

*  AnUt  p.  330. 

*  See  The  Indian  Eridance  Act  I  of  1873,  sec.  106,  wUcii  pro. 
vides  that  "when  any  fact  is  specially  within  the  knowledge  of  any 
penon,  the  bnrdeo  of  proving  that  fact  ii  apou  him." 

'  6  8.  D.  A.  V.  W.  P.  618. 
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character,  which  was  one  where  the  sons  of  a  living 
father  were,  with  his  suspected  coUusioQ,  attemp^ 
ing,  iQ  a  suit  against  a  creditor,  to  get  rid  of  the 
charge  on  an  ancestral  estate  created  by  the  father, 
on  the  ground  of   the  alleged  misconduct  of  the 
father  in  extravagant  waste  of  the  estate.     Now,  it 
is  to  he  observed  that  a  lender  of  money  may  rea- 
sonably  be  expected  to  prove  the  circumstances 
connected  with  .his  own  particular  loan,  but  cannot 
reasonably  be  expected  to  know,  or  to  come  pre- 
pared with  proof,  of  the  antecedent  economy  and 
good  conduct  of  the  owner  of  an  ancestral  estate; 
whilst  the  antecedents  of  their  father's  career  would 
be  more  likely  to  be  in  the  knowledge  of  the   sons, 
members  of  the  same  family,  than  of  a  stranger ; 
consequently  this  dictum  may  perhaps  be  supported 
on  the  gener^  principle  that  the  allegation,  and 
proof  of  facta,  presumably  in  his  better  knowledge, 
is  to  be  looked  for  from  the  party  who  possesses 
that  better  knowledge,  as  well  as  on  the   obvioDS 
ground  in  such  suits  of  the  danger  of  collusion 
between  father  and  sons  in  fraud  of  the  creditor  of 
the    former.     But  this  case  is   of    a   description 
wholly  (Afferent,  and  the  dictum  does  not  profess  to 
be  a  general  one,  nor  is  it  so  to  be  regarded.     Their 
Lordships  think  that  tbe  question  on  whom  does  tbe 
onus  of  proof  lie  in  such  suits  as  the  present  is 
one  not  capable  of  a  general  and  inflexible  answer. 
The  presumption  proper  to  be  made  will  vary  with 
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circumstances,  and  must  be  regulated  by,  and  depend- 
eat  on,  them.  Thus,  where  the  mortgagee  himself, 
with  whom  the  transaction  took  place,  is  setting  up 
a  charge  in  his  favor  made  by  one  whose  title  to 
alienate  he  neceBsarily  knew  to  be  limited  and  quali- 
fied, he  may  be  reasonably  expected  to  allege  and 
prove  fiicts  presumably  better  known  to  him  than 
to  the  infant  heir,  namely,  those  facts  which  embody 
the  representations  made  to  him  of  the  alleged 
needs  of  the  estate,  and  the  motives  influencing  his 
immediate  loan. 

"  It  is  to  be  observed  that  the  representations  by 
the  manager  accompanying  the  loan  as  part  of  the 
res  gesicB  and  as  the  contemporaneous  declarations 
of  an  agent,  though  not  actually  selected  by  the 
principal,  have  been  held  to  be  evidence  against  the 
heir ;  and  as  their  Lordships  are  informed  that  such 
primd  facie  proof  has  been  genei-ally  required  in 
the  Supreme  Court  of  Calcutta  between  the  lender 
and  the  heir,  where  the  lender  is  enforcing  his  secu- 
rity against  the  heir,  they  think  it  reasonable  and 
right  that  it  should  be  required.  A  case  in  the 
time  of  Sir  Edward  Hyde  East,  reported  in  his 
decisions  in  the  Sad  volume  of  Morley's  Digest,  seems 
to  be  the  foundation  of  this  practice  (see  also  the 
case  of  Brown  v.  Ram  Runaee  Duit).'  It  is  obvious, 
however,  that  it  might  be  unreasonable  to  require 

■  II  S.  D.  A.  Repe.  T91. 
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such  proof  from  one  not  ao  original  party  after  a 
lapse  of  time  and  enjojineat,  and  apparent  acquies- 
cence; consequently,  if,  as  is  the  case  here  as  to 
part  of  the  charge,  it  be  created  by  substitution  of 
a  new  security  for  an  older  one-,  when  the  considera- 
tion for  the  older  one  was  an  old  precedent  debt  of 
an  ancestor  not  previously  questioned,  a  presump- 
tion of  the  kind  contended  for  by  the  appellant 
would  he  reasonable." 

Thus,  if  the  mortgagor  or  purchaser  is  able  to 
prove  the  payment  of  the  consideration  money,  that 
he  made  reasonable  enquiries  as  to  the  existence  of 
the  necessity,  and  that  the  result  of  such  enquiry 
was  to  satisfy  him  as  an  honest  man  of  the  existence 
of  such  necessity,  the  mortgage  or  sale  would  be 
upheld.  Where  he  can  prove  the  -actual  existence 
of  the  necessity,  he  need  not  prove  that  he  made 
enquiries  with  respect  to  it.' 

This  evidence  would  he  considered  primA  facie 
proof  of  the  bona  fides  of  the  transaction,  subject 
of  course  to  be  rebutted  by  any  evidence  showing 
that  the  purchaser  has  acted  malA  fide,  or  has  acted 
in  collusion  with  the  manager  or  guardian  to  the 
injury  of  the  infaut.*     Fraud,    practised   either  in 

■  Muthoora  Dou  r  Kaaoo  Btharee  Singh,  SI  W.  R.  C.  R.  387. 

*  See  Httnooman  Perthad  Pandty  v.  Mutal.  Bahooet  Mavrof  JTom- 
waree,6  Mou.  1.  A.  393  ;S.  C,  IS  W.  R.  C.  R.  note  top.  81,  uid  3  Ser. 
Kep.  note  to  |>.  '253 ;  Soopnarain  Singh  y.  Ougadhur  Ptrtkad  Narain, 
9  W.  R.  C.  R.  397  i  Qour  Ptrthad  Narain  r.  Shto  Perthad  Ram, 
0  W.  B.  C.  R  108. 
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collusion  with  or  upon  the  manager,  is  sufficient 
to  render  inyalid  a  sale  which  is  otherwise  unim- 
peachable.' 

The  Court,  in  considering  whether  it  will  set  aside 
a  sale  of  property  made  during  the  minority  of  the 
owner,  will  make  a  distinction  between  an  innocent 
purchaser  and  one  tainted  with  fraud.  As  the  Privy 
Council  observed  in  the  cose  of  Lalla  Bunseedhur  t. 
Koonwur  Mndeseree  Dutt  Singh,*  *'  the  question  is, 
in  the  former  case,  which  of  two  innocent  parties 
shall  suffer;  in  the  latter,  whether  he  who  has 
wronged  the  other  party  shall  be  allowed  to  enjoy 
the  fruits  of  his  wrong  doing.  A  Court  exercising 
equitable  jurisdiction  may  withhold  its  hand  in  the 
one  ease,  and  yet  set  aside  the  sale  with  or  with- 
out terms  in  the  other." 

Where  a  mortgagee,  whose  mortgage  was  origi- 
nally untainted  with  fraud,  obtains  foreclosure  by 
ct^usion  with  the  guardian,  such  foreclosure  pro- 
ceedings would  be  set  aside.' 

In  determining  the  question  of  the  validity  of  a  Adwgucy 
sale,  adequacy  of  price  is  an  important  point  to  be 


'  LaUa  Bwueedhvr  T.  Koonuntr  Bindtttret  Dull  Smgk,  10  Moo. 
I.  A.  464;  8.  C^  1  Ind.  Juc.  N.  8.  165. 

•  10  Moo.  1.   A.  ^74)  S.  0.,  1  Ind.  Jnr.  N.  8.  ICfl. 

*  Aa  to  the  rights  of  a  parcbuer  for  good  eoniideration  without 
notice  of  the  fraud,  see  Klultermonet  Dauee  t.  Kishtnmokvn  Mitiar, 
Manh.  313;  JmgetlaU  v.  Shamlall  MUur,  20  W.  R.  a  R.  130: 
Ahdool  Bye  r.  Nawah  Rig,  19  W.  R.  C.  R.  196:  and  Sytd  Lootf 
Hotitin  7.  Durtvn  Loll  Sakoo,  23  W.  R.  C.  B.  424;  pott.  Lecture  XI. 
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considered,'  tliougb  the  inadequacy  of  the  price  is 
not  conclusive  proof  of  mala  ^des* 

The  mere  fact  that  the  manager  or  guardian 
might  at  the  time  of  the  sale  have  been  able  to 
make  some  more  advantageous  arrangement  for  the 
estate  of  the  miuor,*  or  the  fact  that  a  better  price 
might  have  been  obtained  for  the  property,  or  that 
Others  were  ready  at  the  time  of  the  sale  to  have 
purchased  portions  of  the  property  at  a  higher 
rate  than  what  it  fetched,*  would  not  nullify  a  sale 
to  handle  purchasers  for  value,  though  it  would 
do  so  where  it  were  shown  that  the  purchasers 
acted  in  coUusiou  with  the  guardian,  or  exercised 
an  undue  influence  over  him  to  induce  him  to  pre- 
fer  them  to  other  creditors. 

The  same  rules  as  laid  down  in.  Hunooman 
Pershad  Panda's  case  with  respect  to  the  duty  of 
a  purchaser  or  mortgagee  from  the  guardian  of  an 
infant's  estate  as  to  enquiry,,  and  with  respect  to 
the  burden  of  proving  that  enquiry,  would  apply 
equally  where  the  infant  is  a  Mahomedan,  and  die 
transaction  is  therefore  governed  by  Mahomedan 


'  Dagdu  V.  Kamble,  3  Bom.  H.  C.  Rep.  369 ;  Kkeltemtrmer  Daiw 
1.  Kisheamohm  Milter,  Mursli,  313;  Baboo  Kumola  Pertkad  Norm 
Singh  \.  Nokh  Lall  Sakoo,  6  W.  R.  G.  R-  30. 

*  Baboo  Kumola  Perihad  Narain  Sing  y.  Nokk  Lall  Sahoo,  9  W. 
R.  C.  a.  30. 

*  Koot  Chmder  Surmdh  v.  Bamjog  Sumona,  10  W.  R.  C.  R.  8. 

*  B(Aoo  Kumola  Ptnhad  Narain  Singh  v.  Noih  Lai  Sahoo,  6  W. 
B.G.K.3I. 
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law.'  In  fact,  that  particninr  portion  of  the  judg- 
ment of  the  Privy  Council  is  based  ratber  upon 
the  general  law  affectiag  the  disakllitj'  of  infancy, 
than  on  the  Hindu  law  particularly. 

The  fi:uardian  of  an  infant's  estate  has  power  to  Pown  oi 
lease  the  infant's  property,  as  such  power  is  gener-j"8'»'" 
ally  beneficial  to  the  infant;'  but  he  cannot,  as  a 
rule,  grant   a  lease  of  the  property  of    his  ward 
beyond  the  period  of  the  ward's  minority.* 

He  would,  however,  be  justified  in  leasing  the  pro- 
perty for  a  longer  period  by  those  circumstances  which 
would  justify  the  sale  or  mortgage  of  the  estate.* 
Where  he  does  grant  such  lease,  and  the  necessity  or 
benefit  of  the  minor  does  not  justify  the  grant,  the 
lease  would  enure  till  the  expiration  of  the  ward's 
minority,  when  it  would  be  voidable  by  the  ward.  . 

A  manager  appointed  by  a  Civil  Court  under  Doder  Aet 
the   provisions  of  Act  XL  of  1858 '  cannot,  with-  i^es. 
out  the  sanction  of  the  Court  previously  obtained, 
grant  a  lease  for  a  longer  period  than  five  years.* 

*  See  DenobunJo  Pundit  t,  Syud  Sfohummed  Hottain,  2  Hay 
StS ;  and  Buzrung  Sakay  Sing  t.  Muiit.  Manlora  Chaudhravt,  22 
W.  R.  C.  R.  119. 

*  See  Maagola  Dtbi  v.  Dinanath  Bote,  4  B.  L.  B.  O.  C.  81. 

>  BiAoo  Qopeenatk  v.  Ran^eewjoi  Lall,  IS  S.  D.  A.  Kep.  914; 
Bn^o  Ckiatder  Bote  v.  RvhetBUKllah,  1  W.  R.  C.  R.  211. 

'  Oddayto  Chunder  Kooiidoo  t.  Proraniio  Coomar  Bhuttaeharjee, 
2  W.  B.  C.  R.  32fi  i  NttbohUhen  Mooherjee  t.  Katee  Ptrthad  Roy, 
15  a  D.  A.  607, 

*  See  mtU,  Lecture  IV, 

'  Act  XL  of  1B9B,  sec.  18.  Aa  to  the  effect  of  an  unianctioned 
leue  fur  more  than  five  /ears,  see  Mahonttd  Reza  v.  Tkt  CoUeelor 
of  Ckittagong,  15  W.  U.  C.  R.  116. 
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nnder  Where  an  infant  is  a  ward  of  the  Court  of  Wank 

CoOTtOl  ^ 

^■^^  no  lease  given  for  a  term  exceeding  ten  jears,  or 
beyond  the  period  of  the  ward's  minority,  is  valid 
without  the  sanction  of  the  Board  of  Revenue.' 

m"™^-  ^  cases  goremed  by  the  English  law  as  admi- 
'nistered  by  the  High  Court,  where  an  infaat  is 
^  entitled  to  any  lease  of  property  in  Calcutta  made 
for  the  life  or  lives  of  one  or  more  person  or  persons, 
or  for  any  term  of  years,  either  absolute  or  deter- 
minable upon  the  death  of  one  or  more  person  ot 
persons,  or  otherwise,  such  infant,  or  his  or  her  guar- 
dian  or  other  person  on  his  behalf  may  apply  to  the 
High  Court  by  petition  or  motion  in  a  summaiy 
way;  and  by  the  order  and  direction  of  the  Coort, 
such  infant  or  his  guardian,  or  any  person  appointed 
in  the  place  of  such  guardian  by  the  Court,  may  be 
enabled  from  time  to  time,  by  deed  or  deeds,  to 
surrender  such  lease,  and  accept  and  take,  in  tLe 
place  and  for  the  benefit  of  such  infant,  one  or  moie 
new  lease  or  leases  of  the  premises  comprised  in  soch 
lease  so  surrendered,  for  and  during  such  numbei 
of  lives,  or  for  such  term  or  terms  of  years  dete^ 
minable  upon  such  number  of  lives,  or  for  sucli 
term  of  years  absolute,  as  was  mentioned  or  con- 
tained in  the  lease  so  surrendered  at  tlie  making 
thereof,  or  otherwise,  as  the  Court  may  direct.* 

*  Act  IV  (B.  C.)  of  1870,  sec.  9  ;  BM  iM/r,  Lectan  III. 

'  See  Aot  XXIT  of  1841,  leoi.  1  ud  S,  extending  11  Geo.  IT 
knd  1  Will.  IT,  c«p.  LXV,  to  owe  governed  b;  the  Eogliih  Iw 
within  the  joriidictioa  of  the  Supremo  Coort. 
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Every   sum   of  mooey   imd  other  consideration  chai'RM 
paid  fay  any  guardian  or  other  person  as  a  fine;,  {^''hjfw 
premium,  or  income,   or  in  the  nature  of  a  &)e,»t^4» 
premium,  or  income,  for  the  renewal  of  any  such  ■haiidireet. 
lease,  and  all  reasonable  charges   incident   thereto, 
shall   be  paid  out  of  the  estate  or  effects  of  the 
in&nt  for  whose  benefit  the   lease  is  renewed,  or 
shall   be  a  charge  upon  the   leasehold   premises, 
tc^ther  with  interest  for   the  same,  as  the  Court 
-shall  direct  or  determine.' 

Every  lease  so  renewed  shall  operate  and  be  to  mb«  kim 
the  same  uses,  and  be  liable  to  the  same  trusts,  •''«  *"°' 
charges,  incumbrances,  dispositions,  devises,  and  con- 
ditions, as  the  lease  so  surrendered   was  or  would 
bare  been  subject  to  in  case  such  surrender  had 
not  been  made.^ 

Where  any  such  infant  might,   in  pursuance  ofi>if>aia 
any  covenant  or  agreement,  if  not  under  disability,  ^  ^""^  , 

•I  n  '  J  ^  lenewd  of 

be  compelled  to  renew  any  lease  made  for  the  life  ''"^ 
or  lives  of  one  or  more  person  or  persons,  or  fw 
any  term  or  number  of  years  absolute  or  deter- 
minable on  the  death  of  one  or  more  person  or 
persons,  such  infant,  or  his  guardian  in  the  name  of 
such  infant,  may,  by  the  direction  of  the  Court,  to 
be  signified  by  an  order  to  be  made  in  a  summary 

'  See  Act  XXIV  of  1841,  sees.  I  and  S,  extending  1 1  Oeo.  IV  *nd 
1  Will.  IV,  cap,  LXV,  to  cues  goTerned  b;  the  finglioh  luw  wiiluu 
the  jurisdiction  of  the  Supreme  Court. 

■  Idtm. 
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way  upon  the  petition  of  Such  ia&nt  or  liis  gtat- 
diaa,  or  of  any  person  entitled  to  such  renewal, 
from  time  to  time  accept  of  a  surrender  of  sadi 
lease,  and  make  and  execute  a  nevr  lease  of  the 
premises  comprised  in  such  lease,  for  and  during 
such  number  of  lives,  or  for  sucli  term  or  terms  of 
years  absolute,  as  was  or  were  mentioned  in  the 
lease  so  surrendered  at  the  making  thereof  or 
otherwise  as  the  Court  by  such  order  shall  direct' 
^hori^  The  Court  may  also  authorize  such  infants  or 
i^^'  their  guardians  to  make  leases  of  lands  belonging  to 
such  infants  when  it  is  for  the  benefit  of  the  estate.' 
bJ'iSS!  A  guardian  may,  if  it  be  for  the  benefit  of  the 
infant,  expend  money  belonging  to  the  infant  in  the 
purchase  of  immoveable  or  other  property;  but  he 
is  not  entitled  to  mortgage  or  sell  the  lands  of  the 
infant  for  the  purpose  of  purchasing  such  property.' 
It  has  been  held  *  that,  when  a  purchaser  at  a 
sale  in  execution  is  named  in  the  sale-certificate 
as  "  mother  and  guardian  of  her  infant  son,"  the 
title  to  the  property  vests  by  the  certificate  in  the 
minor  absolutely. 

■  Act  XXIV  of  1841,  sees.  1  wad  5,  extending  II  iieo.  IV  tad  1 
Will.  IV,  cip.  LXV,  to  cues  giTerned  b;  the  English  law  wltliin 
the  juriidictioa  of  the  Supreme  CourL 

■  See  11  Geo.  IVandl  Will.  IV,  cap.  LXV,  sec.  17,  extended  by  Act 
XXrV  of  1841  to  coses  governed  b/ the  Engish  law  within  the  juii- 
diction  of  the  Supreme  Court. 

»  See  Nubo  Kmt  Don  v.  Sgnd  Abdoot    Jvleel,  20  W.  B.  C  E. 
373;  Exparle  Orimitont,  Amb.  706. 
'  HttMMgitue  DoitM  V.  Jogatdro  Nanutt  Sog,  13  W.  R.  C.  R.  SM. 
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A  guardiaQ  can  appnreotly  exercii 
pre-emption  on  behalf  of  liis  war<],  provided  there  be  ^ 
funds  belouging  to  the  ward  available  for  the  pur- 
pose.' 

A  gua'rdian  is  entitled  to  lay  out  money  belong- 
ing to  his  ward  in  repairing  the  infant's  house,  or 
Id  discharging  incumbrances  upon  his  estate.* 

There  is  a  question  of  no  small  difficulty  con- Sec  is  ot 

^         .  -^  Act  XL  <rf 

nected  with  the  subject  of  the  present  lecture,  name-  '^^ 
ly,  whether  Section  18  of  Act  XL  of  1858  has  any 
effect    upon  the  powers   of  guardians    who  have 
not  taken  out  certificates  under  tliat  Act.^ 

That  Act  has  no  operation  in  Calcutta,*  and  the 
powers  of  certificate-holders  in  respect  of  proper- 
ty in  Calcutta  are  not  affected  by  the  provision* 
of  that  Act.' 

The  18th  section' of  Act  XL  of  1858  provides  as 
follows :  "  Every  person  to  whom  a  certificate 
shall  have  been  granted  under  the  provisions  o£ 
this  Act  may  exercise  the  same  powers  in  the 
management  of  the  estate  as  might  have  been 
exercised  by  the  proprietor  if  not  a  minor,  and 
may  collect  and  pay  alt  just  claims,  debts,  and  lia- 
bilities due  to  or  by  the  estate  of  the  minor.     But 

*  Nnba  KaiU  Doit  i.  Sgud  Abdool  JuUel,  20  W.  R.  C.  B.  372. 
■  Eg  parte  Grittubnu,  Kmb.  705. 

'  The  provuiuiis  of  Act  XL  of  1S58  tiBTe  been  discusied  io 
Lectnre  IV. 

'  Ante,  pp.  147  &  IM. 

'  OopakaraiH  Motoomdar  v.  MvddomvtUe  QoopUe,  14  B.  L.  R.  t\. 
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no  such  person  shall  bare  power  to  ^11  or  mor^;tge 
any  immoveable  property,  or  to  grant  a  lease  thereof 
for  any  period  exceeding  fire  years,  vithout  an 
order  of  the  Civil  Court  previously  obtdned." 

In  one  case  *  it  was  held  by  a  Division  B^ich  of 
the  High  Court,  composed  of  H.  Y.  Bayley  and 
Dwarkanath  Mitter,  JJ.,  that,  under  that  section, 
it  is  essential  for  a  person  to  obtain  a  certificate 
before  be  can  deal  with  the  claims,  debts,  and  liiln- 
tities  attaching  to  the  estate  of  the  minor;  and  in 
another  case,*  Mr.  Jastiee  Birch,  sitting  alone, 
held  that  a  de  facto  guardian  has  not  in  that  capacity 
larger  powers  than  one  appointed  under  Act  XL  of 
1858,  and  is  not  competent  to  grant  a  lease  for  more 
than  five  years  without  an  order  of  the  Civil  Coart 
previously  obtuned. 

There  is  also  a  decision*  by  Mr.  Justice  Fhear,  in 
which  he  holds  that  the  de  facto  manager  of  the 
estate  of  a  lunatic  has  no  greater  powers  than  a 
manager  appointed  under  Act  XXXV  of  1858, 
which  enacts,  for  the  protection  of  lunatics  and  their 
estates,  provisions  in  many  respects  similar  to 
those  which  Act  XL  of  1858  makes  applicable  to 
minors  and  their  estates. 

Besides  these  decisions,   there  is  one  to  the  eon- 


■  TvMietf  Bo»*tin  t.  BiUe  Sookhoo,  14  W.  R.  C.  R.  «3. 

■  KheUemalk   Da**   v.   Ram   Jadoo   BhxUtacluajte,   21    W.    B.   d 
R.  49. 

'  *  Court  of  (Tonb  v.  Kapnimm  Si*g,\0  B.  L.  B.  36% 
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trary  effect  by  Mr.  Justice  L.  S.  Jackson  and  Mr. 
Justice  Dfrarkanath  Mitter.' 

With  reference  to  the  18th  section  of  Act  XL  of 
1858,  Mr.  Justice  Markby,  in  his  lectures  on  Indian 
Law,'  observes,  "  The  provisions  of  this  section  only 
relate  to  a  certificate-holder.  A  person  who  had 
assumed  charge  of  an  estate  without  having  obtain- 
ed  a  certificate,  could  not  claim  the  same  absolute 
discretion  with  regard  to  the  moveable  property 
and  the  income  of  the  landed  property  which  is 
thereby  conferred  ;  and  the  validity  of  his  acts 
would  have  to  be  determined  by  tfae  general  prin- 
ciples which  govern  the  relations  of  a  minor  to  the 
manager  of  his  estate." 

With  the  exception  of  a  provision  that  a  person 
not  possessing  a  certificate  under  that  Act  cannot, 
without  the  leave  of  the  Court,  institute  or  defend 
any  suit  connected  with  a  minor's  estate,'  Act  XL 
of  1858  is  an  enabling  and  not  a  disabling  statute.* 
By  its  provisions  with  respect  to  suits,  the  Act 
offers  an  inducement  to  guardians   to   bring  their 

■  Miutt.  S^ooghuty  Koer  v.  BothUht  Narain  Singh,  8  TV.  R. 
C.  R.  331.  See  also  judgment  of  Markbj,  J.,  in  Oopal  Narain  Mo- 
tovmdar  t.  MvddoomuOs  QoopUt,  14  ti.  L.  R.  21. 

>  At  p.  81. 

*  Sec.  3,  see  mto.  Lecture  IV. 

*  Uv^  Shooghviy  Koer  t.  Bothitkt  Narain  Singh,  S  W.  R. 
C.  R.  381;  we  Laila  Boodhmut  t.  Lalla  Ooiurte  Snnkur,  4  W.  R. 
G.  R.7t.  In  Bamba7  the  Uw in  thU  respect  is  different,  as  by  tbe 
Bombay  Act  XX  of  1884  tbe  property  of  the  minor  is  vested  in  the 
Civil  Court  See  Baiktiar  v.  Bai  Oanga,  8  Bom.  H.  C.  Rep. 
A.  C.  J.  31. 

16 
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irards  uader  tbe  superintendeDce  of  the  Civil  Court; 
but  it  nowhere  pi-ovides  that  their  powers  are  to  be 
ia  any  way  altered  if  tbey  do  not  bring  them  under 
auch  superintendence.  This  seems  to  show  that 
Section  ISof  Act  'XL  of  1858  has  no  e£feet  upon 
the  powers  of  managers  who  have  not  taken  ont  a 
certificate  under  that  Act. 
''  Bonds  executed  by  guardians  on  behalf  of  their 
''  wards  will  bind  their  wards  in  cases  where  the 
bond  was  executed  under  circumstances  similar  to 
those  which  would  justify  a  mortgage  or  sale  of  the 
minor's  property.'  Where  a  guardian  has  executed 
bonds  on  behalf  of  his  ward,  he  cannot  be  held 
personally  liable  on  them,  even  though  tfaey  may 
not  bind  tbe  ward.' 

Where  an  infant  is  a  member  of  a  joint  Hinda 
family,  and  as  such  entitled  to  a  share  in  an  ancestral 
trade,  the  manager  of  the  family  can,  so  long  as  it 
be  beneficial  to  the  infant,  continue  the  trade  on 
the  infant's  behalf. 

In  carrying  on  such  a  trade,  infant  members  of 
tbe  family  will  be  bound  by  the  acts  of  the  manager 
which  are  necessarily  incident  to,  and  flowing  out 
of,  the  carr^'iiig  on  of  such  trade.^    Minor  members 

'  DeoputCee  Koonwar  v.  Dhumoo  Lall,  1 1  W.  B.  240. 

■  Jiughabinditmarain  Hoy  t.  hmrckuader  Boy,  10  S.  D.  A.  61I- 
Sas^«f,  Lecture  XI. 

'  Eamlal  Tkahur»idag  v.  Lakmiehind  Muniram,  1  Bora.  H,  C.  Rep*. 
App.  li.,  follonetl  ii>  Johurra  Bibet  r.  Sreegopal  Muttr,  L  L.  R.  1  CiJ. 
Ser.  470.  As  to  tlio  liabilitj  of  lui  infunt  partoer,  lee  Act  IX  of  1873, 
Bees.  HI,  %i9. 
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of  a  joint  family  are  only  bound  by  sucb  acts  of 
the  manager  as  are  necessary  for  the  materisl 
existence  of  the  undivided  family,  or  for  the  pre- 
servation of  the  family  property ;  and  a  compromise 
between  co-partoers  of  partnership  accounts  and 
differences  hy  a  transfer  and  division  of  partnership 
property  is  not  such  a  necessary  act,  but  is  one  which 
is  left  to  be  dealt  with  by  the  ordinary  rules  of  law, 
and  which  must  be  shown  clearly  to  be  of  benefit 
to  the  infant  before  the  compromise  will  be  enforced.' 

As  soon  as  he  sees  that  the  interests  of  the  infant 
are  likely  to  be  prejudiced  hy  his  property  remain- 
ing in  the  trade,  it  becomes  the  duty  of  the  guar- 
dian of  the  in&Qt  to  take  steps  to  effect  the  with- 
drawal of  the  infant's  property  from  the  partnership. 

In  short,  all  transactions  which  guardians  enter 
into  on  behalf  of  their  wards  must  secure  to  the 
latter  some  demonstrable  advantage,  or  avert  some 
obvious  mischief  in'order  to  obtain  recognition  from 
the  Court'  They  must  show  the  strictest  good 
faith,  and  must  be  based  on  actual  necessity,  and 
not  on  calculations  of  possible  benefil.' 

.  Where  a  guardian  compromises  the  claims  of  an  Compro- 
infant,  such  compromise  will  not  be  upheld  except  on  e><ai'ii>^. 


>  Ramial  Tkakvr$idal  v.  Lakmichand  Maniram,  t  JBom.  H.  C.  S«ps. 
App.  li. 

*  Dharmoji  Vaman  r.  Ourrav  SkrinvMt,  10  Bom.  H.  C.  Reps.  31 1. 

>  Bodhmul  r.    Gourea  Sunkur,  6  W.  K.  C.  It.  16  ;  Lalta  Boodkmul 
T.  LaUa  Qouret  Sankur,  4  W.  R.  G.  B.  71. 
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'proof  of  necessity,  or  of  clear  benefit  to  the  infant' 
There  must  also  be  an  entire  absence  of  fraud. 

The  power  of  the  next  friend  or  guardian  ad 
litem  to  bind  an  infant  bj  a  compromise  entered 
into  by  him  on  behalf  of  the  infant  depended  entire- 
ly, before  the  passing  of  the  new  Civil  Procedure 
Code,'  upon  whether  such  compromise  was  for  the 
benefit  of  the  infant  and  was  free  from  fraud,*  ex< 
cept  that  a  suit  on  the  Original  Side  of  the  Higii 
Court  could  not  be  compromised  without  the  leave 
of  that  Court* 

Where,  however,  the  compromise  had  been  con- 
firmed by  a  decree,  or  where  a  length  of  time  has 
elapsed  between  the  time  when  the  infant  attained 
majority  and  the  date  of  institution  of  the  suit  to 


*  KedanalA  Mooherjee  v.  Mathuranotk  DuU,  2  B.  L.  R.  A.  C.  17 
snd  136 ;  8.  C,  10  W.  K.  G.  R.  C9  ;  Santa  Motkiin  Jaka»  y.  Rigai 
Sgtd  Ewut  Boutin,  5  W.  R.  G.  R.  4  ;  and  W.  R.  1864  G.  R.  SS; 
Lalla  Boodhmul  v.  Lalla  Gouree  Sunkar,  4  W.  B.  0.  R.  71  j  Bedk- 
mul  T.  Qoaret  Sunkar,  6  W.  R.  C.  R.  16  ;  Ratnnaraia  Poratiuaiek  i. 
Sriemtdiy  Douee,  1  W.  R.  C.  R.  2S1 ;  Bahoo  Buret  Protkad  Jka  t. 
Maddanmoban  Thakoor,  17  W.  R.  G.  R.  217;  BolttkaiU  So$e  y. 
Nobinchundtr  Bote,  2  Haj  620 ;  Bamlal  Thakuriidat  v.  XaUmi 
Chmd  MtMiVam,  1  Bom.  U.  C.  Reps.,  2nd  edn.,  App.  fit ;  S^o» 
Oopetnatk  t.  Ramjttiean  LaU,  15  S.  D.  A.  S13. 

>  Act  X  of  187T. 

'  JDharmaji  Vaman  t,  Gurav  Skriniocu,  10  Bom,  H.  C.  Repi.  311  i 
Ramlall  Thakurtidat  t.  Lakkmi  Ohand  Muatram,  1  Bom.  H.  C.  Reps., 
2adedD.,  App.  li.  See  casea,  ante,  p.  352  note  2,  iad  Mouleii  AbdoolAU 
».  JUozuffer  Houtin  Chovjdhry,  16  W.  R.  P.  G.  22 ;  Baboo  LtkrtgSvj 
T.  Baboo  Mahtab  Ckand,  14  Moo.  L  A.  393  ;  S.  C.  10  B.  L.  R.  35,  wid 
17  W.  U.  C.  R.  117;  Baboo  Ooptenalkv.  BatnjtemM  LaO,  IdS-U-A- 
913. 
.  *  See  Rule  35  of  Rttlec  of  6Ui  Juae,  1874. 
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set  aside  the  compromise,  the  Court  would  not  set 
aside  such  compromise  without  clear  proof  of  fraud 
or  collusion.' 

The  Code  of  Civil  Procedure'  provides'  that 
"  no  next  friend  or  guardian  for  the  suit  shall,  with- 
out the  leave  of  the  Court,  enter  into  any  agree- 
ment or  compromise  on  hehalf  of  a  minor  with  refer- 
ence to  the  suit  in  which  he  acts  as  next  friend  or 
guardian.  Any  such  agreement  entered  into  with- 
out the  leave  of  the  Court  shall  be  voidable  against 
all  parties  other  than  the  minor."  This  provision 
does  not  apply  to  any  minor  for  whose  person  or 
property  a  guardian  or  manager  has  been  appointed 
by  the  Court  of  Wards  or  by  the  Civil  Court  under 
any  local  law.* 

This  provision  in  the  Civil  Procedure  Code  seems 
to  render  absolutely  void  any  compromise  made 
without  the  leave  of  the  Court,  though  it  does  not 
prevent  the  minor  from  dispuUng  a  compromise, 
even  though  sanctioned  by  the  Court,  on  any  of  the 
grounds  for  which  he  could  before  that  Act  came 
into  force  have  avoided  a  compromise  entered  into 
on  his  behalf. 


*  Baboo  Lekraj  Roy  v.  Baboe  Mahlab  Ckand,  14  Moo,  I.  A.  398 ; 
&a  lOB.  L.  R.  iS,  uid  17  W.  R.  G.  R.  117. 

'  Act  X  of  1B77. 
>  See.  462. 

*  Sea  lec.  464.  "Local  law"  appareiitlj  means  (as  far  as  Bengal  ia 
coocerned)  Act  XL  of  ISSSjaeeonie.Lecture  III,i£  lo  the  comprumiae 
of  claims  bj  the  Court  of  Wards. 
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It  has  been  held  by  the  Madras  High  Court '  that 

ft  guardian  may  bind  his  ward  by  referrbg  to  a 

panchayet  of  their  caste  a  question  of  cuBtomary 

partition. 

poKersof       The  powers  of  a  guardian  over  the  person  of  lis 

«iih  ita-   ward  were  considered  in  the  last  lecture.*    In  addi- 

wiST  "*    ^^^   ***  those  powers,  the  guardian  has  power  to 

bind  his  ward   apprentice   to   a  trade.     Act  XIX 

of  1850,  which  contains  the  whole  law  on  this  subject 

applicable  to  this  country,  provides  as  follows  :— 

AppreDti&-      "  Sec  1.    Any  child  abore  the  aee  of  ten,  and 

ing  of  child  ■'  ^  ' 

4  is^i*  binder  the  age   of  eighteen  years,  noay  be  bound 
^^         apprentice  by  his  or  her  father  or  guardian  to  learn 
any  fit  trade,  craft  or  employment,  for  such  term 
as  is  set  forth  in  the   contract   of  apprenticeship, 
not  exceeding  seven  years,  so  that  it  be  not  pro- 
longed beyond   the  time  when  such  child  shall  be 
of  the  full  age  of  twenty-one  years,  or  in  the  case 
of  a  female,  beyond  the  lime  of  her  marriage. 
ETidoim       Sec.  2.     The    age    set    forth    in  the    contracts 
2"to'right  sli*^*  ^   evidence  of   the  age  of  the  child  in  all 
«i  terviM.  qggg^QQg  which  arise  as  to  the  right  of  the  master 
to  the  continuance  of  the  service. 

.  3.     Any  Magistrate  or  Justice  of  the  Peace 

'i^  may  act  with  all  the  powers  of  a  guardian  under 

this   Act  on  behalf  of  any   orphan   or  poor  child 

*  Timmahal  t.  SubbaMmal,  2  Msd.  H.  C.  Kep*.  47. 

*  ante,  pp.  303>309. 
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abandoned  by  its  parents,  or  of  any  child  convicted 
before  bim  or  anj  otber  Magistrate,  of  Tagraucy, 
or  the  commission  of  any  petty  offence. 

Sec.  4.     An  orphan  or  poor  child,  brought  np  by  Appren(i«- 

,        .  ,         ,  ,  .        .       ingot  ehild 

any  public   charity,   may  be  bound  apprentice  by  broueht  up 
the  governors,  directors  or   managers   thereof,   as  *'*'"'*'■ 
liis  or  her  guardians  for  this  purpose. 

Sec.  5.     Any   such   boy   may   be  bound  as  an  Appnmtio- 

•'■'■'  iiiB  of  such 

apprentice  in  the  sea  service  to  any  of  Her  Majesty's ^J'^^"' 
subjects^  being  the  owner  of  any  registered  ship 
belonging  to  and  trading  from  any  port  in  the  terri- 
tories under  tlie  Government  of  India,  which  has 
been  declared  to  be  a  registering  port  under  Act  X 
of  1841,  to  be  employed  in  any  such  ship,  the 
property  of  such  person,  commanded  by  a  British 
subject,  and,  while  so  employed,  to  be  taught  the 
craft  and  duty. 

Sec.  7.  The  master  or  commander  of  any  ship- 
in  which  an  apprentice  bound  to  the  sea  service 
shall  be  appointed  to  serve  by  the  party  to  whom 
he  is  bound,  shall  be  deemed  the  agent  of  snch  party 
for  the  purpose  of  this  Act. 

Sec.  8.     Every  contract  of  apprenticeship  shall  be  ^'""■nJ 
in  writing,  according  to  the  form  given  in  Schedule  ^',^"j^ 
A.  annexed  to  this  Act,  or  to  the  like  effect,  which ' '''' 
shall  set  forth  the  conditions  agreed  upon^  parti- 
cularly specifying  the  age  of  the   apprentice,  the 
term  for  which  he  is  bound,  and  what  he  is  to  be 
taught. 
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signitare*      ggg.  9.     Every  such  contract  shall  be  sieoed  by 

to  contract.  •'  o  J 

the  person  to  whom  the  apprentice  is  bouod,  aad  by 
the  person  by  whom  he  is  bound,  and  by  the  apprea- 
tice,  when  he  is  of  the  age  of  fourteen  years  or 
more,  at  the  time  of  binding  ;  but,  when  the  appren- 
tice is  bound  by  the  governors,  dJi-ectors,  or  mana- 
gers of  a  public  charity,  the  signature  of  two  of 
them,  or  of  their  secretary  or  officer,  shall  be  suffi- 
cient on  behalf  of  the  persons  binding  the  apprentice. 
Contn^  Sec.  10.  No  such  contract  shall  be  valid  unless 
CTteTi'*^  it  be  executed  in  the  manner  aforesaid,  nor  until  it 
Sj;?Sj!^  has  been  deposited  in  the  office  of  the  Chief  Magis- 
trate of  the  place  or  district  where  it  has  been 
executed,  or,  if  the  apprentice  is  bound  to  the  sea 
service,  in  the  office  of  the  person  appointed  under 
Act  X  of  1841  to  make  registry  of  ships  at  the 
port  where  the  apprentice  is  to  begin  his  service  ; 
and  the  person  in  whose  office  any  such  contract  is 
deposited  shall  give  to  each  of  the  parties  a  copy 
thereof,  certified  under  bis  hand,  which  certified 
copiMto    copies  shall  be  received  as  evidence  of  tlie  contract, 

be  KIV8Q  to         ' 

[«rti«.      without  formal  proof  of  the   handwriting  of  the 

Magistrate  or  registering  officer. 
Btt^T      ^^'  ^^'     ^'^^  terms  of  service  may  be  changed 
MdlSISi-  a'  aiy  time  during  the  apprenticeship,  or  the  con- 
oonb^L    tract  may  be  determined  with  the  consent  of  both 
parties  to  tite  contract  or  their  personal  representa- 
tives, and  with  the  consent  of  the  apprentice,  if  he 
b  above  the  age  of  fourteen  j-eara;  provided  that  the 
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changes  agreed  to  or  tlie  terminalaoti  of  tlie  contract 
shall  be  expressed  in  writing  on  the  origiual  contract, 
yrith  the  signature  of  tlie  proper  parties,  according 
to  section  8'  of  this  Act ;  and  the  Magistrate  orregis- 
tering  officer  shall  thereupon  make  under  his  hand 
corresponding  endorsements  on  the  office  copies, 
which  shall  be  brought  to  him  at  the  same  time  for 
that  purpose. 

Sec.  12.  The  master  of  any  apprentice  bound  ^"aj- 
uader  this  Act  may,  with  the  consent  of  the  person  JJ^^*''* 
by  whom  he  was  bound,  and  with  the  consent  of  the '°""' 
apprentice,  if  he  is  above  the  age  of  fourteen  years, 
assign  such  apprentice  to  any  other  person  who  is 
willing  to  take  him  for  the  residue  of  his  apprentice- 
ship, and  subject  to  the  conditions  thereof;  provid- 
ed  that  such  person  shall,  by  endorsement  under 
bis  own  hand  on  the  contract,  declare  his  acceptance 
of  such  apprentice,  and  acknowledge  himself  bound 
by  the  agreements  and  covenants  therein  mentioned, 
to  be  performed  on  the  part  of  the  master,  and  that 
tlie  consent  of  the  other  parties  aforesaid  shall  be 
expressed  in  writing  on  the  same,  and  signed  by 
them  respectively ;  and  every  such  assignment 
shall  be  certified  on  the  office  copies  of  the  contract 
under  the  hand  of  the  Magistrate  or  registering 
officer  according  to  the  form  given  in  Schedule  (B) 
annexed  to  this  Act.' 
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Po<r«roi  See.  13.  Upon  complaint  made  to  any  Uagis^ 
iorpUi"nt  trate  in  the  said  territories '  by  or  on  behalf  of 
tim'^tmiut  AQJ  apprentice  bouDd  under  tliis  Act,  of  refusal 
or  neglect  to  provide  for  Lim,  or  to  teach  bim 
according  to  the  contract  of  apprenticeship,  or  of 
cruelty,  or  other  ill-treatment  by  his  master,  or 
by  the  agent  under  whom  he  shall  hare  been  placed 
by  his  muster,  the  Magistrate  may  summon  tbe 
master  or  his  agent,  as  the  case  may  be,  if  he  Bhall 
be  within  his  juiisdiction,  to  nppear  before  him  at 
a  reasonable  time,  to  be  stated  on  the  summons,  to 
answer  the  complaint,  and  at  such  time,  vhetber 
the  master  or  his  agent  be  present  or  not  (serrice  of 
tiie  summons  being  proved),  may  examine  into  the 
matter  of  the  complaint;  and,  npon  proof  thereof, 
may  cancel  the  contract  of  apprenticeship,  and 
assess  upon  the  offender,  whether  he  shall  be  tbe 
master  or  his  agent,  a  reasonable  sum  for  behoof  of 
the  apprentice,  not  exceeding  four  times  the  amount 
of  the  premium  paid  upon  the  binding,  or  if  bo 
premium,  or  a  less  premium  than  fis.  50  was  paid, 
not  exceeding  Rs.  200  ;  and,  if  the  offender  shall 
not  pay  the  sum  so  assessed,  may  levy  the  same  by 
distress  and  sale  of  his  goods  and  chattels;  and  if 
the  offender  shall  not  be  the  master,  hut  his  agent, 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
master  also. 

'  See  »ec.  5,  auU,  p.  367. 
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Sec.  14.     No  contract  of  apprenticesliip  sball  be  Power  nt 

niMWror 

cancelled,  nor  shall  any  master  or  hia  agent  be  liable  J^'^J^ii' 
to  any  criminal   proceeding,   on  account   of  sucb  '??'«""«■ 
moderate  cliastisement  for  misbehaTiour,  given  to 
any  apprentice  by  his  master  or  the  agent  of  bis  Usbiiityoi 
master,  as  may  lawfully  be  given  by  a  father  to  his  ^"^i'"!, 
child;  and  the  provision  for  enabling  the  contract  of 
apprenticeship  to  be  cancelled  shall  not  bar  any 
criminal  proceeding  against  any  master  or  his  agent 
for-  an  assault  or  other  offence  committed  against 
his  apprentice  for  which  he  would  be  liable  to  be 
panisbed,  had  it  been  against  his  child,  whether  or 
not  any  proceeding  be  taken  for  cancelling  the  con- 
tract of  apprenticeship. 


Uce  bound  to  him  under  this  Act,  of  any  ill-beha-  ip™"* 
Tiour  of  such  apprentice,  or  if  such  apprentice  '''^'*"  **" 
shall  have  absconded,  the  Magistrate  may  bsue  his 
warrant  for  apprehending  such  apprentice,  and  may 
bear  and  determine  the  complaint,  and  punish  the 
offender  by  an  order  for  keeping  the  ofiender,  if 
a  boy,  in  confinement  in  any  debtor's  prison  or  other 
Boitable  place,  not.  being  a  criminal  gaol,  for  any 
time  not  exceeding  one  month,  of  which  one  week 
may  be  in  solitary  confinement,  during  which  time 
such  allowance  shall  be  made  for  his  subsistence  by 
the  master  or  his  agent  as  the  Magistrate  shall 
order;  and,  if  the  .offender  be  a  boy  of  not  more 
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than  fourteen  years  of  age,  may  order  him  to  be 
prirately  whipped ;  or,  if  the  offender  be  a  girl,  or 
in  the  case  of  any  boy,  the  Magistrate  deem  any 
such  punishment  unfit,  he  may  pass  an  order  em- 
powering the  master  of  the  apprentice  or  bis  agent 
to  keep  the  offender  in  close  confinement  in  his  own 
bouse,  or  on  board  tbe  vessel  to  which  be  belongs, 
upon  bread  and  water,  or  such  other  plain  food  as 
may  be  given  without  injury  to  tbe  health  of  the 
apprentice,  for  a  peiiod  not  exceeding  one  month. 
oum1>  Sec.  16.  Upon  complaint  of  wilful  and  repeated 
coocract  ill-behaviour  on  tbe  part  of  the  apprentice,  and  on 
~°^^;^  the  demand  of  the  master,  tbe  Magistrate  may 
order  tbe  contract  of  the  apprenticeship  to  be  cancel- 
ed, whether  or  not  the  charge  is  proved,  but  only  with 
the  consent  of  tbe  apprentice  and  of  bis  father  or 
guardian,  if  the  charge  is  not  proved,  and  such  can- 
celling shall  be  with  or  without  refund  of  the  whole 
or  part  of  any  premium  that  may  have  been  paid  to 
tbe  master  on  binding  such  apprentice,  as  to  the  Ma- 
gistrate seems  fit  on  consideration  of  the  case ;  and 
all  sums  so  refunded  shall  be  applied,  under  thedirec- 
tion  of  the  Magistrate,  for  behoof  of  tbe  apprentice. 
Appropri*-  Sec.  17.  The  Magistrate  may  order  any  sum 
raooTend  reccivod  for  bchoof  of  the  apprentice  on  cancelliniF 

forappnn- 

Bd^nt^'  '^^  contract,  to  he  either  laid  out  in  binding  him 
MDtnct.    ^  another  master,  or  otherwise  for  his  benefit^  or 
to  be  paid  to  tbe  person  by  whom  any  premioni 
was  paid  when  he  was  bound  apprentice. 
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Sec.  18.    No  Magistrate  shall  entertain  a  com-  ^''^^°" 
pluDt  oa  the  part  of  a  master  against  aa  apprentice  ^1^°' 
under  this  Act,  unless  it  be  brought  within  oneXr"?iice; 
month  after  the  cause  of  complaint  arose ;  or,  if  the  tK«  *g>init 
cause  of  complaint  arose  on  boardship  daring  a 
voyage,  within  one  month  after  the  arrival  thereof 
at  a  port  or  place  in  the  said  territories  :  and  no 
Magistrate  shall  entertain  a  complaint  on  the  part 
of  an  apprentice  against  his  master,  or  the  agent  of 
his  master,  under  this  Act,  unless  it  be  brought 
within  three  months  after  Hie  cause  of  complaint 
arose;  or,  if  the  cause  of  complaint  rose  on  board- 
ship  during  a  voyage,  within  three  months  after  the 
arrival  thereof  at  a  port  or  place  in  the  said  terri- 
tories.' 

Sec.  19.    If  the  master  of  any  apprentice  shall  esmi  of 
die  before  the  end  of  the  apprenticeship,  the  con-  <!»*'" 
tract  of  apprenticeship  shall  be  thereby  determined,  J|^|i"'"'*^ 
and  a  proportionate  part,  corresponding  to  the  un- 
expired portion  of  the  term,  of  any  premium  which 
shall  have  been  paid  to  such  master  on  the  binding 
of  the  apprentice  to  him,  shall  be  returned  by  the 
executors  or  administrators  out  of  the  estate  of  the  ojhr  by 
deceased  to  the  person  or  persons  who  shall  have  "vo'Sf"'*" 
paid  the  same;  unless  the  executors  or  administra-  amtinua 
tors  of  the   deceased    master  shall   continue  the>''ip- 
business  in  which  such  apprentice  shall  have  been 

'  See  lea.  S,  ma,  p.  367. 


DiQitized^yGOOgle 


374  POWBBS  or  atTABBIANS.  [lbc.  X. 

emplojed,  and  sball,  within  three  months  from  tlie 
death  of  the  late  master,  make  offer  in  writing  to 
keep  the  apprentice  on  the  teims  of  the  origioal 
contract ;  in  wliich  case  the  estate  of  the  deceased 
shall  be  discharged  from  all  liabilities  on  accoimt 
of  such  premium. 
OBtrtobt  '  Sec.  20>  If  such  offer  to  keep  the  apprentice 
OTiftioii     shall  be  made  as  aforesaid,  the  same  shall  be  fully 

eoniT«ct 

wpiefc      expressed  and    certified    by   the    executors    and' 
administrators  on  the  original  contract  of  appren- 
ticeship, and  also  on  the  office  copies  thereof,  by 
the  Magistrate  or  registering  officer;  and  the  ap- 
prentice shall  be  bound  to  the  executors  or  adminis- 
trators  so  keeping  him  for  the  remaining  term  of 
his  apprenticeship. 
uiiRte-         Sec.  21.     Any  apprentice  bound  under' the  Act, 
apprtntiM  wlioso  mastor  shall  die  during  the  apprenticeship, 
t"  di«-     shall  l>e  entitled  to  miuntenance  for  three  months, 
from  and  after  the  death  of  his  master,  out  of  the 
assets  left  by  him ;  provided  that  during  such  three 
months  such  apprentice  shall  continae  to  live  with, 
and  serve  as  an  apprentice,  the  executors  or  ad- 
ministrators of  such  master,  or  such  person  as  they 
shall  appoint. 
Bflootoi       Sec.  22.    The  apprentice  of  any  person  against 
et  roaitBT  whom  A  oommission  of  bankruptcy  shall  be  issued, 
^ti«»-    Qf  ^}jQ  shall  be  adjudged  to  have  committed  an  act 

'  JSie.,  read  '  or.' 
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of  insolvency  during  the  apprenticeship,  shall  be 
discharged  from  all  obligation  under  the  contract  of 
apprenticeship;  and  if  any  premium  Tvas  paid  on 
binding  him  as  au  apprentice,  he  or  the  person  by 
whom  he  was  bound  shall  be  entitled  to  claim  the 
amount  thereof  as  a  debt  against  the  estate  of  the 
bankrupt  or  iosolrent. 

Sec.  23.     For  the  purposes  of  this  Act  all  BritJsb  Per«H>« 

■menabla 

subjects,  wherever  or  of  whatever  parents  bom,  as  j"j,""if",, 
well  as  other  persons  in  the  territories  under  the  ",'£""  i 

Government  of  India,  without  the  towns  of  Calcutta    "'*"  i 

aad  Madras,  and  the  town  and  island  of  Bombay> 

shall  be  amenable  to  the  jurisdiction  of  the  Courts  ' 

and  Magistrates  of  India,  i 

Sec.  24.     An  appeal   shall  lie   from  any  order  Appeal 

'^^^  _  ;  Iron.  Mile™ 

passed    by  any   Magistrate   without  the  said  towns  °|*f."'"**'' 
and  island  to  the  Court  of  Session  to  wbich  such  ''"~- 
Mag^trate   is  subordinate,   provided  the  appeal  is 
made  within  one  month  from  the  date  of  the  order." 

The  father  of  an  infant,  or  a  person  to  whom  he  Constraint 
has  delegated    his   authority,'  as    for  instance,  a  <!<""><  io- 
tutor  or  schoolmaster,  is  entitled  to   chastise  the 
infant  moderately,  or  to  put  constraint  upon  him  for 
the  purpose  of  correction.* 


■  Re  Sulbir,  S  Fuater  and  Fin.  267. 

'  M»;ne'B  ludiaD  Feiud  Code,  Sth  edn.,  p.  3S6. 
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DBCKBES  A.0A.1KST  INTAaTS,  BATIFICATION  OF  ACTS  07 
OtJAlUtlAN,  LIHITATION  OP  SUITS,  AVOIDANCE  OP  ACTS  OP 
OUABDIAN,  AMD  LIABILIIT  OF  GUARDIAN. 

All  acts  of  a  guardian  strictlj  within  hia  powers, 
and  done  in  good  faitb,  bind  an  infant  and  his  estate.' 
Where  tlie  act  of  the  guardian  is  a  reasonable  one, 
and  such  as  the  infant  might,  if  of  age,  prudeotl; 
do  for  himself,  it  will  be  upheld.' 

The  infant  must  on  coming  of  age  satisfy  all 
necessary  debts  incurred  bj  his  guardian,*  and  he 
will  be  bound  by  all  charges  on  his  estate,  or  sales 
of  portions  of  his  property,  which  were  properly 
entered  into  by  his  guardian  on  his  behalf  during 
his  minority/ 

If  he  is  properly  represented,"  and  there  be  no 
fraud  or  collusion  on  the  part  of  his  guardian  or  of 

'  Burroehtmder  Chowdhry  t.  BvmgKt  JUohmn  Dot*,  1  W.  R. 
M.  A.  1« ;  Oiretwur  Sing\  y.  Mvddm  LaU  Dot,  16  W.  B.  C.  B.  Ul. 
A  iiukrdiu  cuk  (iiTe  receipla  for  debti  due  to  Lis  wtrd :  MoU»  Am 
Soloo  T.  Nam^  Khnleel-ool-loA,  2  Agr«  H.  C.  Eep.  338. 

>  Temmakal  t.  Siibbammat,  3  Mftd.  U.  C.  Bep.  47  ;  PiertMt  t 
Short,  1  Atk.  481. 

■  See  Act  IX  of  1S72,  see.  68,  <mU,  Leotare  Vllt;  Haeiughtcm'i 
Frinciplet  of  MtUomedaii  Law,  cLsp.  xi,  fu*.  6. 

*  See  ante,  Lectnre  X,  u  to  tlie  power  of  gaardians  to  mH  tod 
encumber  the  property  of  their  wards ;  Itnw  Chvader  Rat  w.  Eagti 
ImUmaraiH,    16  S.  D.  A.  349  vid  611. 

'  Jnngee  LaU  t.  Sh<m  LaU  Miner,  20  W.  R,  C.  R.  120  i  Mwt. 
Khoothalov.  Subiookk,!  Agra  H.  C.  Uep.  17fi;  seepof',  LectunXU, 
M  to  the  tepresentauon  of  iufiuliin  suiU. 
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the  opposite  pnrty,  an  infant  is  as  much  bound  by 
tlie  decrees  made  in  suits,  to  which  he  is  a  party, 
as  if  he  were  of  full  a^e.'  In  Gregory  v.  Moles' 
worthy  Lord  Hardwicke  said  that  it  was  right  for 
Courts  of  Equity  "  to  follow  the  rule  of  law, 
where  it  is  held,  an  infant  is  as  much  bound  by 
a  judgment  iu  his  own  action  as  if  of  full  age; 
and  this  is  general,  unless  gross  laches  or  fraud 
and  collusioa  appear  in  the  prochein  amy,  then  the 
infant  might  open  it  by  a  new  bill." 

No  proceeding  in  a  suit  will  bind  an  infant,  unless 
he  be  properly  represented  therein.* 

Provided  that  the  infant  be  properly  represented, 
and  there  be  no  fraud  or  laches  on  the  part  of  his 
guardian,  an  infant  is  equally  bound  by  a  decree, 
whether  it  be  or  be  not  for  his  benefit.* 

Where  the  decree  be  such  as  not  to  bind  the  infant,  whcD 

decree  net 

all  proceedings  under  it  will  be  liable  to  be  set  aside  J^f^nfut- 
by  the  minor,  and  an  execution  sale  eren  to  a   bond  "pZX^. 
fide  purchaser  will  not,  under  these  circumstances,  "'^'' 
bind  the  minor,  at  any  rate,  where  such  purchaser 


■  Modlioa  Soodun  Singh  t.  Rajah  Prithee  Bnlluh  Paul.  16  W.  R. 
C.  R.  331  ;  MaXbul  Ali  v.  S.  M.  Matnad  Bibi,   3  U.  h.  R.  A.  C.  J.  J4, 

■  3  Atk.  626  ;  Me  kUo  Sheffield  v.  Dneheie  of  BucMnghamskire, 
1  Atk.  631. 

'  Nund  Coomar  FutUhdar  t.  Bunao  Gopal  Sahoy,  23  W.  R.  G.  B. 
342. 

•  See  Wall  v.  Buihby,  1  B.  C.  C.  484,  in  which  it  wu  held  that  • 
decree  made  bj  consetit  bound  infant  parties  to  the  (uit,  slthougb  there 
had  been  no  reference  u  to  whether  such  decree  wonld  be  for  their 
beneSt. 
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at  or  before  the  time  of  the  sale  received  notice 
that  the  minors  were  not  bouoJ  hy  the  decree.* 

Where  the  purchaser  has  no  such  notice,  he  will 
not  generally,  if  he  haa  acted  bond  fide,  be  required 
to  give  up  his  purchase,*  but  tins  question  de- 
pends entirely  upon  tlie  circumstances  of  each 
particular  case.  It  is  for  the  Court  to  say  in  each 
case  whether  it  will  be  in  accordance  with  the  prin- 
ciples of  justice,  equity,  and  good  conscience  that  the 
sale  ought  to  be  set  aside  or  not,'  Where  the 
purchaser  has  been  guilty  of  fraud,  which  bad 
brought  about  the  sale,  the  Court  will  set  aside  tlie 
sale/ 

In  one  case,*  a  Division  Bench*  of  the  High 
Court  seem  to  have  held  that  a  sale  in  execution  of 
a  decree  would  not  bind  a  minor,  unless  the  decree 
be  such  as  to  bind  him;  but  in  another  case,' 
Couch,  C.  J.,  said,  *'  We  do  not  think  that  the  par- 
ties who  are  present  at  the  sale  are  bound  to  refer 

>  Junges  Loll  v.  Sk'imlall  Mitter,  20  W.  W.  C.  E.  120  j  Daiet 
DuU  SaAoo  T.  Siibodra  Bibee,  25  W.  R.  l^.  K.  449. 

*  See  KketUrmoues  Daites  t.  Kiiheumohun  Mitttr,  Minb.  313; 
&  C.  2  Haj  196;  see  also  Alfoolomaia  y.  Goluck  Chuader  Stn,\i 
B.L.  E.  notetop.  353;  8.  C  22  W.  K.  (J.  U.  77;  NaOa  Harii. 
Janmi,  8  Bom   H   C.  Rep.  A.  C.  J.  37. 

'  Abdool  Hya  v.  Nawab  Raj,  9  W.  R.  0.  R.  1 96 ;  see  Ji»  Alt  ». 
Jan  Ali  Ckoiodhry,  I  B.  L.  R.  A.  C.  56  ;  8.  0.  10    V.  B.  C.  R.  154. 

'  Lalla  Burueedhur  v.  Koonwar  Biadeiertt  DuU  Singh,  10  Hvi- 
I.  A.  454;  8.  C.  1  Ind.  Jur.  N.  S.  165,  anU,  p.  353. 

'  Syed  loot/  Hoacin  v.  Dariun  Lall  Sahoo,  23  W.  R.  C.  B. 
424. 

'  Pontifex  ami  Morris,  JJ. 

'  Shaikh  Abdool  Kureeia  v.  S^ud  Jaan  Alt,  18  W.  R.  C.  R.  56. 
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to  ttie  decree,  and  oiust  be  considered  as  knowing 
its  contents,  unless  tliey  are  stated  iu  the  notification 
of  sale,  in  fact,  the  decree  would  not  ordiaarilv  be 
there  to  refer  to." 

Where  any  portion  of  tiie  proceeds  of  a  sale  had 
been  applied  in  any  way  for  the  benefit  of  the  minor, 
the  sale  will  not  be  set  aside,  except  such  sum,  which 
has  been  so  applied,  be  I'efunded  by  the  minor.' 

Where  a  person,  who  has  taken  from  a  guardian 
or  other  person  acting  on  a  minor's  behalf  a 
mortgage  of  the  property  of  such  minor,  has  obtained 
by  a  decree  a  foreclosure  of  such  property,  he  is  not 
thereby  placed  in  any  better  position  with  refer- 
ence to  the  minor.  In  a  suit  by  the  minor  to  set  aside 
the  mortgage  transaction  and  the  foreclosure  decree, 
the  onus  of  proving  the  bona  fides  of  the  transac- 
tion lies  to  the  same  extent  upon  him*  as  upon  a 
mortgagee  who  has  not  obtained  such  decree.' 

It  was  held  by  the  Supreme  Court*  that  an  infant 
mar,  under  certain  circumstances,  before  attaining 
majority,  make  a  new  defence  to  a  suit  by  another 
guardian,  but  that  the  discretion  of  the  Court  to  per- 
mit him  to  do  so  should  be  sparingly  exercised,  and 
tliat  not  iintil  he  has  fully  satisfied  the  Court  that 

■  ffamir  Singh  v.  MtuiL  Zakia,  I  I.  L.  K.  All.  Ser.  37. 

*  BuiruBg  Sohog  Smgh  v.  Muut.  MiMora  Ckoiodhrain,  92  W. 
R.  C.  R.  119. 

■  See  ante,  p.  348. 

*  Kittareente  Dabie  v.  Itanautmin  Mookerjte,  3  T.  and  B.  31; 
see  BemeU  t.  Let,  3  Atk.  62& ;  Keltall  v.  KeUail,  2  M.  &  K.  409. 
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lie  had  been  prevented  by  incapacity  or  other  cir- 
cumstances from  adducing  the  additional  evidence 
at  an  earlier  jieriod.     This  decision,  as  well  as  the 
English  decisions  on  which  it  was  based,  seems  to 
have  been  founded  on  the  old  pracdee  of  giving  aa 
infant  a  day  after  the  attainment  of  his  majority 
for  the  purpose  of  showing  cause  against  a  decree 
passed  against  him  during  his  infancy. 
S'""OTed     ^li^rfi  it  is  possible  that  by  a  re-consideratioii  of 
I'^pj;^^'' the  judgment  in  a  suit  to  which  a  minor  was  a 
ISSd,  *°™  party,  the  rights  of  the  minor,  lost  by  the  decree, 
minoiii;!  can  be  restored,  the  proper  course  to  pursue  is  for 
the  minor  to  apply  to  the  Court  for  a  review  of  its 
judgment.' 

Where,  however,  such  course  would  not  restore 
the  minor  to  the  position  in  which  he  was  placed 
before  the  decree,  or  where  the  prejudice  to  the 
minor's  interests  arises  from  transactions  growing 
out  of  the  decree  and  of  such  a  nature  that  a  mere 
review  of  judgment  would  prove  utterly  ineffectual, 
his  only  remedy  b  to  proceed  by  a  siut  against  the 
persons  in  possession  of  his  rights.' 
A<imi.-  -A-  decree  will  not  bind  an  infant  defendant  to  a 
■"'"''  suit,  unless  the  whole  case  be  proved  against  him. 
His  guardian  cannot  make  admissions  oa  his  behalf, 

'  See  Dabee  Dutt  Sahoo  y.  Suftodra  Brie*,  25  W.  tt.  C.  U.  449; 
Act  X  of  1877,  sees,  623-630i  see  Act  XV  of  1877,  scUed.  2,  arts. 
162  &  173. 

■  Dabee  DuU  Sahoo  t.  Subodra  Vibee,  ZB  W.  R.  a  B.  449.  Ai 
to  the  liniitAtiuD  for  such  suits,  see  Act  XV  of  1877,  sched.  3,  arts.  44, 
95,  &  144. 
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though  of  course  he  would  lie  bound  by  the  admis- 
sioDR  of  his  predecessor  in  title. 

Under  BngUsh  law  an  infant  is  not  bound  by  any 
admissions  made  on  his  behalf  in  a  suit  to  which  he 
is  a  party.  In  one  case,' liowever,  Fhear,  J.,  said: 
*'  We  are  very  far  from  intending  to  say  that  the 
guardian  of  an  infant  defendant,  if  properly  advised 
on  all  the  circumstances  surrounding  the  infant  and 
Lis  relations  to  the  matter  of  the  suit,  canoot  on  his 
behalf  admit  facts  essential  to  his  adversary's  case. 
It  is,  however,  incumbent  upon  the  Court,  which  is 
called  upon  to  try  an  issue  between  a  person  of 
mature  years  and  an  infant,  to  take  care  tliat 
nothing  of  this  kind  is  done  unadvisedly.  It  should 
take  nothing  as  admitted  against  an  infant  party  to 
the  suit,  unless  it  is  satisfied  that  the  admission  is 
made  by  some  one  competent  to  bind  the  infant, 
and  fully  informed  upon  the  facts  of  the  matter  in 
litigation." 

»  Syed  Abdool  Hye  t.  Baboo  Banee  Perihad,  21  W.  R.  C.  R.  228. 
An  infRnt !«  appareutlj  not  boniid  bj  tbe  BtatemenM  of  fact  cnntRiDed 
ia  k  gpecial  cue  Bubmitt«d  for  the  opinion  of  the  Court,  nnleM  luoh 
■tfttementi  are  •ubitantiated  bj  evidence.  In  England,  an  infant  is  not 
bound  bj  a  Bpeciid  case  uiileu  leave  has  been  given  b;  the  Court  to  Bet 
it  down  for  hearing,  and  such  leave  cannot  be  given  unlesi  the  Court 
be  of  opinion  that  it  ia  proper  that  tbe  quealion  raised  diereoii  shall  be 
determined  thereon,  and  be  aatisGed  by  affidavit  or  other  Buffioient 
cvidenoa  that  the  statementB  contained  therein,  so  far  as  tfaej  afiect  the 
interest  of  the  in&nt,  are  true  (19  &  14  Vict.,  c.  3S,  secf.  II  Sc  13);  but 
tliere  is  no  snch  proviaioo  in  the  Civil  Procedure  Code  (Act  X  of  1877, 
aecs.  fi27 — £31).  As  to  compromiBeB  of  suit*  bj  or  agaioBt  infants,  see 
safe,  p.  36S.  Dnder  rules  35  and  63  of  the  High  Court  (Original  Side) 
.Bules  of  9Ui  FebroBi;,  187S,  til  tuilt  agabst  iofuts  must  be  taken  as 
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KBeet  oi  Tliougli  an  iiifant  is,  as  a  rule,  bound  by  a  suit 
^»rdi«n.  brought  on  his  behalf  by  his  guardian,  when  lie 
comes  of  age  he  is  not  precluded  from  suing  in  his 
own  name  for  anything  thai  his  guardian  or  next 
friend,  either  through  ignorance,  inadrertence, 
or  negligence  has  omitted  to  prosecute,'  even 
where  the  guardian  brought  a  suit,  but  did  not 
claim  enough  in  that  suit.  But  where  a  guardian 
lias  by  negligence  allowed  the  minor's  right  of 
action  to  be  barred  by  limitation,*  the  minor  cannot 
after  attaining  majority  bring  the  suit,  but  mast 
suffer  by  the  laches  of  his  guardian.*  A  minor  is 
not  bound  by  a  sale  in  execution,  if  his  rights  and 
interest  in  the  property  are  not  expressed  to  be 
sold  ;*  but  where  he  has  benefited  to  any  extent  by 
the  decree,  or  by  the  sale  in  execution,  the  por- 
chaser  has  to  that  extent  an  equitable  claim  against 
the  minor.' 
Riiifi-  However  much  a  guardian  may  have  exceeded 

gu*rdiui'a  jjjg  powers,  or  otherwise  acted  improperly  in  his 

'  Kaylat  Chtader  Sirear  t.  Oooroo  Chnnt  Sircar,  S  W.  R.  C  fi. 
43 ;  5.  tf.  Aporajita  Debia  r.  Paneheoaree  Kyburto  Don,  20  W.  R. 
C.  R.  236. 

■  See  poMl,  p.  390,  u  to  tlie  efiect  of  minuritj  on  the  limitttioe  of 
puiU. 

■  Annundee  Koomear  y.  Takoor  Pandet,  4  VF.  R.  M.  A.  21  ;  a  C. 
1  Ind.  Jur.N.  S.  31. 

•  Shailik  Abdoot  Kurretm  t.  Sgud  Jaun  Alt,  18  W.  R.  C.  R.96; 
Sirdar  Dgal  Singh  t.  BtOoo  Ram  Buddm  Sii^h,  17  W.  R.  C.  K.  451; 
tiety«  Ros  V.  Odeel  Roy,  10  W.  R.  C.  a  341  ;  see  Denobmntbt  Pmdil 
r.  Sgnd  MahQmed  Hottfin,  2  Ha;,  S49. 

*  Sirdar  Dyal  Singh  v.  Baboo  Ran  Bwtdon  Singh,  17  W.  B.  C  R. 
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trust,  his  acts  wilt  be  rendered  binding  on  the 
infant  by  being  ratitied  by  him,  after  he  has  attained 
majority'  and  has  full  knowledge  of  all  the  facts 
connected  with  the  transaction  so  ratified.  An  in- 
fant after  coming  of  age  can  adopt  any  of  the  acts 
of  his  guardian  on  his  behalf,  whether  they  be  or 
be  not  for  bis  benefit.* 

It  is  not  easy  to  lay  down  any  distinct  rule  as  to  wbst 

amoants  to 

what  amounts  to  a  ratification  ;  but  as  Mr.  Sirii|)son  «'«iflc«- 
points   out  in  his   work  on    the   Law   of  Infants,' 

■  Kumurooddeen  Shaikk   v.   Shaikh  Bharloo,    U    W.  It.   C.    R^  134, 
Macpherson  uii  blortftngca,  6tli  edn.,  p.  '2Z. 

■  Surendronalh  Itoy   v.  Bantt  AJadhab  Mulliek,  Suth.   S.  C.  C,  Ref. 
19. 

*  Page  65. 

The  iDdian  Contract  Act  (IX  of  1872)  provides:  — 
Sec.  3.  The  communiuntion  of  propcisals,  the  acceptance  of  pmpoaala, 
•nd  the  rerocatioii  of  proposals  aiid  acceptances,  respect!  velj,  are  deemed 
to  be  made  hj  anj  act  or  oraiasioii  of  tlie  piirty  proposing,  accepting  or 
revoking,  bj  which  he  intends  to  conimmiicBCe  euch  prnpotal,  acceptance 
or  reTOCBtion,  or  which  has  the  eflecC  of  comniunicaCing  it. 

3tc.  4.     'I'he   communication   of   a   proposal   is   complete   when    it 
comes  to  the  knowledge  of  the  person  to  whom  it  is  made. 
The  communication  of  an  Bcceptnnce  ia  complete — 

As  against  the  proposer,  when  it  is  put  in  a  course  of  transmission 
to  him,  80  as  to  be  out  of  the  pnwer  of  the  acceptor. 

A§  against  the  acceptor,  when  it  comes   to  the  knowledge  of 
the  proposer. 
The  commnnication  of  a  revocation  it  complete — 

As  against  the  person  who  makes  it,  wlien  it  is  put  into  a  course 
of  transmission  to  the  person  to  wiiota  it  is  made  so  as  to  be  out 
of  the  power  of  the  [leraun  who  miikes  it. 

As  agninst  the  peraou  to   whom  it  b   made,   wliea  it  comes  to 
his  knowledge. 
See.  5.     A  proposal  may  be  revoked  at  anj  time  before  the   cominu- 
nicalion   of  its  acceptunce   is  complete  as  against  the  proposer,  but  not 
afterwards. 

An  acceplBuce  ma;  be  revoked  at  any  drae  before  the  C( 
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*'  there  must  be  some  act  oa  the  part  of  tbe  iofaot 
after  majority,  which  recognises  as  binding  or  valid 
what  would  otherwise  not  be  so."  Before  majority, 
no  ratification  or  avoidance  is  valid,  as  an  infant 
cannot  make  a  conclusive  election. 

Ad  acknowledgment  of  tbe  guardian's  acts,  ad- 
mitting himself  liable  on  account  of  theui, '  or  acting 
in  such  a  way  as  to  lead  any  one  to  suppose  that  he 
had  ratified  them,*  would  amount  to  a  ratification. 

Where,  knowing  the  facte,  the  minor  after  attain- 
ing majority  receives  any  benefit  from  tbe  act  of 
the  guardian,  as  for  instance,  where  he  accepts 
rents  under  a  lease,'  which  had  been  made  by  his 
guardian  during  his  minority,  he  cannot  afterwards 
repudiate  that  act  of  the  guardian. 
nb,„  In  fact,  where  the  infant,  after  attaining  majority, 

•VaiiDMd  becomes  fully  acquainted  with  all  the  facts,  very 
■light  evi-  slight  evidence  of  acquiescence  will  be  treated  as  a 

dance  HilH-        °  t- 


of  lbs  acceptance  is  complete  at  agaioat  the  acceptor,  but  not  aftei- 

Sec.  66.  The  retcimion  of  a  vuidable  contract  msj  be  cammnDiciled 
or  revoked  in  tlie  iHine  manner,  mid  subject  to  the  same  rules  as  app!; 
to  tbe  oinmunicatioi)  or  revocation  of  a  proposal. 

>  Harrochaader  Chotedry  v.  Bvngtetmohan  Dots,  1  W.  B.  U.  A. 
16i  ttaudutAUe  KhaHY.  Khajah  Aleemoollah,9S.D.  A.  Reps.  494j 
C.  C.  C.  V.  Reddi/er  v.  Rajah  R.  S.  Jgenftar  Bahadoor,  8  Moo.  L  A. 
S19. 

■  KaUe  Staihur  Saanyal  t.  Deaendro  Nalh  Sannt/al,  23  W.  R.  C.  K. 
68;   see  Act  1  of  1872,  sec.  lis. 

*  Ram  Chundtr  Sirvar  v.  Prmt  Gobind  Boukuub,  25  VI.K.C.B. 
71  i  At^eU  V.  At^tld,  Noj.  2i. 
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ratification.'  In  one  caae,*  where  in  a  suit  to  set  asidd 
a  sale  effected  by  the  plaiDtiff's  mother  during  bis 
minority,  it  appeared  that  the  plaintiff,  eleven 
months  after  attaining  his  majority,  signed  for  his 
mother  a  written  statement  in  another  suit,  to  the 
effect  that  the  property  had  been  sold  by  her  to 
the  defendant,  and  that  he  in  that  suit  con- 
ducted his  mother's  defence,  which  was  that  the 
purchaser  from  her  was  entitled  to  what  he  claimed, 
it  was  held  that  he  must  be  considered  to  have 
acquiesced  in,  and  to  have  ratified,  tlie  sale.  In 
another  case  *  the  defendants  on  attaining  majority, 
being  desirous  of  avoiding  payment  of  certain  bonds, 
which  had  been  executed  during  their  minority  by 
their  guardian,  were  advised  that  they  could  only 
do  BO  by  instituting  a  suit  to  which  the  guardian 
must  be  a  party,  and  in  which  a  settlement  of  his 
accounts  would  be  required;  but  as  the  guardian 
was  their  spiritual  guide,  and  had  been  their  father's 
also,  instead  of  instituting  a  suit  against  him,  they 
thought  it  better  to  come  to  terms  with  the  plaintifiF 
in  order  to  obtain  time  for  the  payment  of  the  debt 
by  instalments,  and  a  kUtbundee  was  accordingly 
executed.     It  was  held  by  the  Privy  Council  tliat 


■  See   C.   C.   C.    V.  Reddyw  t.   R^ah  R.  S.  Jgenger  Bahadoor, 
8  Moo.  I.  A.  319. 

*  Ktbtd  KrUto  Don  t.  Ram  Coomar  Shah,  9  W.  R.  C.  It.  071. 

*  OoU»b  Koomnree  Btbtt  v.  E*ha»  Chwitder  Chovdhooree,  8  Moo, 
I.  A.  447  ;  S.  C.  2  W.  R.  P.  C.  47. 
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the  defendants  could  not,  after  the  death  of  the 
guardian,  dispute  their  liability  for  the  payment  of 
the  debt  which  they  had  thus  deliberately  under- 
taken to  pay,  notwithstanding  that  no  adjustment 
of  accounts  had  taken  place  to  ascertain  the  balaace 
really  due  before  the  grant  of  the  kistbundee. 
!J™  ^"v  Mere  delay  on  the  part  of  one,  who  has  recently 
*'  attuned  majority,  in  repudiating  an  act  of  his  guar- 
dian, cannot  be  treated  as  a  rati6cation  of  the  act, 
and  is  no  bar  to  a  suit  to  set  it  aside,'  so  long  as  the 
delay  falls  short  of  the  period  prescribed  by  the  law 
of  limitation  ;*  but  it  is  evidence  of  ratification,  and 
the  silence  of  the  minor  may,  coupled  with  other 
circumstances,  justify  the  Court  in  raising  therefrom 
the  inference  that  the  ti*ansaction  has  been  ratified 
by  the  minor, '  as  for  instance,  where  a  minor 
haTiDg  full  knowledge  of  the  sale  of  his  property 
by  his  guardian,  and  of  the  circumstances  of  such 
sale,  sees  the  purchaser  laying  out  large  sums  of 
money  on  the  land,  and  raises  no  objectioit.* 
Also  where  a  minor  has   had  full  knowledge  of  a 

■  KtUIo  Oopaml  OJtott  t.  iVibunuy  Dtbea,  %  B%j.  164. 

*  AOpMrata  Dtb  CKawdhry  y.  Eaute  CkuKder  CkowSaj, 
10  B.  L.  R.  924.  Ai  to  Uie  period  of  limitetioo,  tee  Act  XV  of 
1 S77,  we.  7,  and  2iid  icliediile,  *rt.   44,  port,  p.  390. 

*  See  Bi^naraia  Deb  Ckoadhr}/  y.  Kattte  Chundar  Chottdini, 
10  B.  L.  R.  3S4 ;  Boiddonalk  Dey  r.  Satntuhort  Dtg,  13  W.  B.  C.  R. 
IM ;  8. 0.  10  B.  L.  R.  note  to  p.  326;  Doorga  Chunt  SkaJux  t.  Am 
Harain  Dott,  13  W.  R.  C.  R.  172;  B.  G.  10  B.  h.  R.  note  to  p.  3K. 

*  Dot  dem  Bkohanny  Pertaud  Ohote  r.  Teerpoonchmm  MiOtr, 
^  Horl.  Dig.  103 ;  Me  alto  Dot  den  Uoagoauj/  Dotue  t.  Ooon^ 
ftrtond  Bo*§,  2  Mori  Dig.  188. 
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traoeaction  entered  ioto  on  Lis  bebalf  by  his  guar* 
dian,  and  has  received  the  benefit  of  the  consi- 
deration money^  silence  for  a  length  of  time 
would  be  sufficient  to  raise  a  presumption  of  ratifi- 
cation. 

A  distinction  seems  to  be  drawn'  between  the 
cases,  where  the  person  ratifying  is  taking  upon  him- 
self a  liability,  which  has  been  incurred  on  bis 
bebalf  by  liia  guardian  during  his  minority,  and  the 
cases  where  tlie  act  done  by  the  guardian  is  one 
which  bis  ward  ought  in  fairness  to  confirm. 

In  the  former  cases  very  much  stronger  evidence 
of  confirmation  is  required  than  in  the  latter. 

Where  the  person  is  taking  upon  himself  a  liabi- 
lity, it  must  be  proved  tliat  there  was  a  clear  and 
distinct  ratification,  and  that  when  be  so  adopted  the 
liability  be  possessed  a  full  knowledge  concerning 
all  the  facts  of  the  transaction,  and  was  thoroughly 
acquainted  with  his  right  to  repudiate  the  liability 
and  with  the  protection  which  the  law  allows  to 
infancy.'  No  presumption  can  properly  be  made 
against  the  infant,  when  he  may  have  neglected  to 
take  the  initiative  in  setting  aside  the  act  of  bis 
guardian.* 

■  See  Simpwin  on  the  Iaw  of  lolaDta,  pp.  6S  kiidSS. 

>  Apparent  kcquiewenee  fbr  a  ahort  time  ia  not  niffioiant  to 
wnunnt  to  %  ntificstioa.  See  Dhamuyi  Vanuat  v.  Qurrav  SkrintpM, 
lOBom.  H.  G.  Kep.  911. 

*    Dagdu  r.  Kamblt,  2  Bom.  U.  C.  Bep.  301. 
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c«Mi  la  tJie  Utter  class  of  cases,  very  slight  evidence 

S^J^'^*^- will  be  sufficient  ta  show,  tliat  there  had  be^  a 
iT^^dmt  ratification.  Any  act,  which  expressly  or  impliedly 
recognises  the  guardian's  act  as  binding,  will  be 
taken  as  confirming  it.  As  for  instance,  contina-. 
ance  in  possession  after  majority  would  he  held  to 
confirm  a  lease  executed  by  the  guardian.  A  re-sale^ 
of  property  bought  by  the  guardian  for  (he  infant 
would  ratify  the  original  purchase.*  Acceptance 
of  rent  under  a  lease,*  or  making  a  mort^;age  subject 
to  the  lease,  have  similarly  been  held  to  amount 
to  confirmation  of  the  lease.  Similarly,  the  appoint- 
ment of  new  trustees  under  a  marnage  settlement, 
or  the  transfer  of  a  fund  to  the  trustees  of  the 
settlement,  would  be  primd  facie  evidence  of  con- 
firmation of  the  settlement. 
Cue*  -  In  some  special  cases  the  absence  of  an  express 
■btence  ot  repudiation  amounts  to  an  implied  ratification.     For 

npndutioa 

^""^  instance,  where  an  act  had  actually  been  performed. 
by  the  infant,  as  where  a  conveyance  passing  an. 
estate  has  been  executed  by  him.'  Again,  a  person 
who  has  been  admitted  to  the  benefits  of  partner- 


<  QooeKi  COM,  L.  R.,  8  Cli.  266  ;  see  Simpson  on  the  Law  of  lobnl^ 
p.  67. 

*  Bam  Ckvndtr  Sireor  v.  Prm  aobiad  Boiihmvb,  311  W.  R.  C.  B. 
71 1  Atkfitldv.  Athfield,  N07.  »2. 

*  ShOor  T.  fifw^,  14  It.  C  L.  61 ;  Doorga  Claim  Shaha  f.  JIm 
jydniM  i>(Mf,  IS  W.  R.  C.  R.  173  j  S.  G.  10  U.  L.  R.  note  to  p.  327; 
Boidonaih  Dty  v.  HamkUkon  Dty,  13  W.  R.  G.  S.  166  ;  S.  C  lOB. 
L.  B.  note  M  p.  836. 
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dupundertheageof  majoritj  becomes,  onattainingi 
tiiat  age,  liable  for  all  obligadcms  incurred  bj  tbe 
partnership  since  he  was  so  admittedf  unless  be 
gives  public  notice,  vithia  a  reasonable  time,  of 
bis  repudiation  of  the  partnership.'  If  he  givcft 
such  notice,  his  share  in  the  partnersh^  budoesa 
is  alone  liable.' 

This  role  requiring  a  repudiation  within  a  reason* 
able  time  applies  to  all  continuing  obligations 
entered  into  bj  the  minor,  or  on  his  behalf,  during 
his  minority  ;  as  for  instance,  where  he  has  engaged 
a  servant,  or  an  attorney,'  or  has  himself  entered 
uto  a  contract  of  service*  before  attaining  majority, 
and  the  service  continues  after  be  has  attained  that 
age;  but  in  these  cases  he  will  not  without  an 
express  ratification  be  held  liable  ou  that  part  of  the 
obligation  which  existed  only  before  he  attained 
majority. 

The  absence  of  repudiation  will  merely  imply  a 
fresh  contract  entered  into  on  attaining  his  majority, 
and  will  not  render  him  liable  for  that  part  of  the 
service  of  the  servant  or  attorney  which  was  per- 
formed before  he  was   of  age,'  except  where  the 


<  Act  IX  of  1872,  Bee.  348,  onft,  p.  28S. 
■  Act  XX  of  1872,  wo.  247,  tmlt,  p.  288. 
>>  7%omaty.  Waldo,  IV.  kF.  \7i;   6m)  y.  Barg»$t,i  SauOilir. 

*  Wrag  V.  IfMt,  15  L.  J.  N.  &  ISO.  8m  Act  IX  of  ISSD^  wc.  I, 
aUi,  p.  366  i  utd  Maoiughtau'a  Preoedenta  of  Mkhomed«n  Ltw,  clup. 
Tiii,  cue  8. 

*  Simpion  on  the  Liw  of  Inftnti,  p.  68. 
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contioued  employment  is  Buch  as  to  amount  to  an 
implied  nndertaking  to  pay  Uie  priOT  part  of  the 
demand  incurred  during  minority.' 

A  person  who  has  once  ratified  an  act  of  his 

guardian,  done  during  his  minority,  cannot  afterwards 

withdraw  such  ratification,  except  where  it  has  been 

obtained  from  him  by  fraud  or  misrepresentation.' 

unHatioii     If  a  pcrsou  wishes  to  repudiate  a  sale  of  his  pro- 

■u^Hida    perty  made  by  his  guardian  during  his  minority, 

he  must  do  so  within  three  years  from  the  time  of 

his  attaining  the  age  of  majority.* 

Effect  oi        Where  a  right  to  sue  accrues  to  an  infant  during 

miooribr  <m 

umi^Zy^  his  minority,  the  provisions  of  law  with  respect  to 
**  *""*'  the  limitation  of  suits  by  adults  do  not  apply;  but  a 
further  time  is  given  to  the  infant  after  his  attain- 
ment of  the  age  of  majority.  There  is  no  corre- 
sponding extension  of  the  time,  within  which  suits 
against  infants  can  be  brought. 

The  Limitation  Act*  provides  as  follows : — "  If  a 
person  entitled  to  institute  a  suit  or  make  an  applicap 
tion'  be,  at  the  time  from  which  the  period  of  limita- 

>   Oug  T.  Burgai,  1  Smith  117. 

■  SaudttI  AleeKtuot\.   Khojak  AUtmoollak,  9  8.   D.  A.  494;  ne 
sees.  S  wd  66  of  tha  Indian  Contract  Act,  IX  of  1873. 
»  Act  XV  of  1877,  acUed.  ii,  »rt.  44. 

*  Act  XV  of  1877,  BM.  7. 

*  (iaare,  whether  thi»  includes  mi  application  for  the  ezeoudoB 
of  a  decree,  see  Act  X  of  1S77,  lec.  230,  and  Act  XV  of  IST7,  tchad.  ii, 
arts.  179  wd  180.  Ai  to  the  old  law,  see  Mittkoora  DatM  t, 
Shm^koo  JhtO,  20  W.  B.  C.  E.  53,  aad  ca«ea  -there  cited.  See 
also  MMttanuU  Amtwuli  Koomar  v.  Thakoor  Pamiaji,  1  Znd.  Jni. 
N.  U.  31 ;  S.'a  4  W.  B.  M.  A.  21. 
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tion  is  to  be  reckoned,'  a  minor,  or  iasane,  or  an  idiot, 
he  ma;  institute  the  suit  or  make  the  application 
within  the  SAme  period,  after  the  disability  has 
ceased,  as  would  otherwise  have  been  allowed  from 
the  time  prescribed  therefor  in  the  third  column  of 
the  second  schedule  hereto  annexed."^ 

"  When  his  disabilitj  continues  up  to  his  death, 
bis  legal  representative*  may  institute  the  suit,  ot 
make  the  application  within  the  same  period  after 
the  death  as  would  otherwise  have  been  allowed 
from  the  tdme  so  prescribed." 

When   the  representative  is,  at  the  time  of  the  ^^«n 
death,  himself  under  disability,  time  does  not  begin  ^^ 
to  run  against  him   until  after  his  disability  lias 


Section  7  of  Act  XV  of  1877  further  provides  Snit.  far 

'  pro-emp- 

that  nothing  therein  shall  apply  to  suits  to  enforce  ^^^ 
rights  of  pre-emption,  or  shall  be  deemed  to  extend  EKtmsion 

°  r  r  '  oli)eriodof 

for  more  than  three  years  from   the  cessation  of  H^'^J^i. 
ed. 

*  See  SiMtiammi  Annundi  Koomar  v.  Tkakoor  Pandag,  1  Ind,  Jnr. 
y.  8.  31 ;  a  C.  4  W.  R.  M.  A.  21 ;  Nuthieratu  Roy  t.  Shtuhee 
BDoothwi  Bos,  5  W.  R.  0.  R.  169 ;  Tarvek  Ckunder  Sen  t.  Doorgm 
CAuni  Sen,  20  W.  R.  C.  R.  2  ;  Rameoomar  Roy  t.  ShiM  Ptnhad 
Roy,  19  W.  R.  C.  R.  421 ;  Siddhetiw  D»tt  v.  Shamehand  NimdtM. 
SS  W.  R.  G.  K.  28S  ;  Vira  PUlay  t.  Muruga  Muttayta,  2  Mad.  H.  0. 
Sep.  S40. 

■  !.«.,  &om  the  time  at  which  limitation  begins  to  ran  in  the  case  of 
tnadolL 

*  This  di>ea  not  include  a  purchaser  from  the  minor.  MahomaA 
Anad  Chowdkry  v.  Kuboft  AUg,  15  B.  L.  R.  U7 ;  &  C.  34  W.  R.  a 
B.  181. 

*  Aet  XT  of  1877,  lec  7,  and  illoitration  {d)  to  that  lectioD. 
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the  disability,  or  the  death  of  the  peraoa  aSected 
thereby,  the  period  within  which  any  suit  must  be 
instituted  or  application  made.' 

There  is  this  important  difference  between* 
section  7  of  the  new  Limitation  Act,  and  the  cor- 
responding section*  of  the  Limitation  Act,*  whidi 
it  repealed,  namely,  that  the  exclusion  of  the 
period  of  linutation  given  by  the  latter  Act 
to  minors  applied  only  to  the  case  of  suits  institut- 
ed, and  not  to  the  case  of  applications  made  by 
such  minors. 

The  new  Act  in  extending  to  applications  made 
by  infants  the  rules  of  limitation  which  were 
formerly  applicable  only  to  suits  by  them,  has  given 
no  definition  of  an  application^  but  it  apparently 
refers  to  the  applications  enumerated  in  the  3rd 
division  of  the  2nd  schedule  annexed  to  that 
Act.  If  this  be  so,  it  will  be  seen,  by  looking  at 
that  schedule,  that  a  very  great  alteration  has  been 
made  in  the  law  by  the  new  Limitation  Act. 


>  In  the  following  cues  itwasbeldthatthefactof  aplsiatiffnotming 
within  three  jean  of  hii  obtaining  majoritj,  does  not  in  cases  where  th« 
Act  allows  a  general  limitation  of  (wsIto  jean,  bar  his  aait  if  brangfat 
within  twelve  years  of  the  time  when  the  cause  of  action  aacmed : — Obs 
Sehaty  Singh  t.  Mmiamut  Bebee  Waihuii.  W.  E.  1864,  C.  R.  302 ;  Bit- 
MORiA w  Sircar  t.  Sonrodhvny  Douei,  3  W.  K.  0.  tt  2 1  ;  Huruh  Chm- 
derNe^v.  Abba*  All,  S  W.  R.  G.  R.  304;  iMchman  Singk  v.  Kix*im  At* 
Khan,  S  W.  R.  C.  B.  219 ;  Poorm  Singh  t.  Kiuheenatk  Singh, «  W-  & 
G.  R.  20 ;  Radhajitohiai  Goviet  v.  Mohttk  Cktmdtr  Kotmd,  7  W.  R. 
C  R.  4;  Snt  Perikad  v.  Ri^'gooroa  TrMMMbuhiaih  Dto,  10  W.  & 
C.  R.  44;   Bakm-Aliv.Sooktea  Bibte,13W.R.C.  R.  63. 

'  Act  XV  of  1877,  »  8m.  7.  ♦  Act  IX  of  1871. 
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When  One  of  several  joint  cfeditorB  or  claimants  is  p,'^^'"v 
A  minor,  and  when  a  discharge  can  be  given  without  |jj"  "*"' 
the  concurrence  of  such  person,  time  will  run 
against  them  all;  but  where  no  such  discharge  can 
be  given,  time  will  not  run  as  against  any  of  them 
until  one  of  them  becomes  capable  of  giviiig  such 
discharge  without  the  concurrence  of  the  others' 

When  once  time  has  begun  to  run,  no  subsequent 
disability,  or  inability  to  sue,  stops  it.* 

These  provisions  extending  for  infants  the  period  '^Jj^.j^^, 
within  which  suits  can  be  brought,  and  applications  ^"^[ 
^an  be  made,  are  Of  general  application,  and  would  u^"^~ 
liaVe  reference  to  suits  and  applications  for  which 
periods  of  limitation  have  been  imposed  by  Acts 
other  than  the  Limitation  Act.* 

This  rule  does  not  however  apply  to   Acta  of  a  ^jJ^p' 
special  kind,  which  do  not  admit  of  the  general  provi-  JS'^f  *» 
sions  of  the  Limitation  Act,  as  to   persons    under  ki!^!* 
disability,   being  annexed  to  them.    For  instance, 
the  Privy  Council  held*  that  the  saving  clauses  of 

'    Act  XV  of  1877,  tie.  8. 

'  Act  XV  of  1S7T,  *ec.i;  See  OoUMi  Caontar  Chowdkry  v.  Buri> 
CkKHdtr    Ckowdluy,  7  W.  R.  C.  R.  134.  ' 

■  See  Pltoolbat  Koonmir  t.  Lalla  Jog«*k*r  Saktyy,  1  I.  L.  R.  C^  S. 
MS;  S.  C.  L.  R.  3  I.  A.  7,  in  which  tlie  FHtj  Council  held  thnt  tfaa 
period  of  limitation  reaultinj;  front  the  246th  section  of  Act  VIII 
of  18W  flhoultl,  in  the  case  of  a  minor,  be  modified  bj  the  operation 
of  the  11th  section  of  Act  XIV  of  the  samo  jeu.  See  also  Ha.ro- 
aatmdttrtt  ChoKdhrain  t.  Anundnath  Roy  Chaiadkry,  3  W.  R.  C.  R.  S. 

*  Mahomed  Bahadur  Khm  T.  Tht  ColUttor  of  Bartilly,  IS  B.  L, 
R.  293  ;  S.  C.  L.  R.  1  I.  A.  167.  Bee  alio  Thakoor  KapilnaA  Sahai 
Dto-^.TkeGotMnuMut,  13  B.  L.  R.  44d ;  S.  C.  22  W.  R.,  C.  R.,  17. 
50 
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the  general  Limitatioa  Act  XIV  of  1859  could  not 
be  imported  into  Act  IX  of  1859,  which  prorided 
for  claims  to  the  property  of  rebels  which  had  beeo 
forfeited  to  the  GoTernmeat,  and  which'  barred 
suits  not  brought  within  one  year  from  the  date  of 
confiscation. 

it  has  also  been  held  by  a  Full  Bench  of  tlie  High 

Court  in  the  case  of  Paulson  T.  Modhoosoodun  Pool 

Chowdhrif*  that  the  period  of  limitation  prescribed  by 

Act  X  of  1859*  with  regard  to  suits  for  rent  under 

that  Act,  are  not  altered  by  section  11  of  Act  XIT 

of  1859  (allowing  a  deduction  on  account  of  leg&l 

disability  in  computing  the  period  of  limitation).* 

Limiu-         -^'^  infant  does  not  lose  the  benefit  of  these  pro- 

uiiMtedV  visions  of  the  Limitation   Act,  by  the  fact  that 

iDfaatbM  during  his  minority  his  interests  are  in  the  chaive 

conipcl«iit 

goudiMi.   of  a  competent  guardian,   or  under   the  Court  of 
Wards." 
The  guardian  of  an  infant  can,  on  behalf  of  his 

'  Sec.  20. 

'  2  W.  B.  Act  X  R.  21 ;  see  ■1k>  DiiumalX  JPandtg  T.  BivAodMll 
randtff,  6  W.  a.  Act  X  It.  41. 

■  See  leci.  29  mod  3U  of  Act  VIII  (B.  C.)  of  1S69. 

*  It  is,  liovever,  doubtful  wliether  tb«  priuciiile  of  Uiii  dednoa 
woold  now  apply.  See  Act  XV  of  1877,  lee.  7,  and  acbed.  ii, 
ui.  110.  Some  duabia  maj' also  be  thrown  upon  thia  deciwm  bj  ike 
deeiiioii  of  tbe  FriTj  Council  in  PJtaotba*  KomuBur  t.  Lalla  JegtJar 
Suhoy,  1  I.  L.  R.  0.  S.  243  {  S.  C.  L.  R.  S  L  ^  7. 

*  Otuga  Pertatd  Nmtdtt  t.  Ritnte  StLmomoj/ta,  13  S.  D.  A.  Bcf*' 
108 ;  Mokipatrav  Chatdram  r,  Ntntuk  Anatdrat  Siel  MarmJi, 
4  Bom.  H.  C.  Repi.  A.  C.  J.  199 ;  Eim  CInadir  Bog  t.  UmUta  £Mw, 
7  W.  B.C.  R.  16). 
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ward,  institute  a  suit  or  make  an  application,  for 
wtiicb  tlie  law  gives  to  tlie  infant  an  extended 
period  of  limitatioQ  after  the  attainment  of  bis 
majoritj,  at  anytime  daring  tlie  minority  of  the  infant, 
even  though  the  periodoflimitation  which  would  have 
bound  the  minor,  if  he  liad  been  an  adult,  has  es< 
pired,  counting  it  from  tlie  time  when  the  right  to 
iustitute  the  suit  or  make  the  application  accrued 
to  the  infant.  As  the  Prirj  Council  pointed  out 
in  Phoolbas  Koonwur  v.  Lalla  Jogeshur  Sakoy,^  the 
opposite  construction  "  is  uni-easonable  in  itself,  since 
it  implies  that  the  in&nt's  clium,  which  is  admittedly 
not  barred,  was  asserted  too  soon  rather  than  too 
late,  and  it  cannot  be  tlie  policy  of  the  law  to 
postpone  the  trial  of  claims." 

It  has  been  held'  that  the  benefits  given  by 
Act  IX  of  1871,  section  7,  to  minors  were  strictly 
personal  to  the  minors,  and  could  not  be  taken  ^^j^ 
advantage  of  by  the  purchaser  from  a  person,  who  p**^^ 
was  a  minor  at  the  time  the  right  to  sue  accrued. 
This  decision  is  equally  applicable  to  the  provisions 
of  Act  XV  of  1877. 


'  1  I.  li.  R.  Olc-  S«r.  343 ;  a  C.  L.  R.  3 1.  A.  7.  See  Ram  Chundtr 
Bay  *•  V7»biea  Douia,  7  W.  R.  C.  R.  161  ;  Bam  Ohoie  v.  Greedhur 
OkoM,  14  W.  R.  C.  K.  429  ;  5.  3t.  SaffuToonuia  Bibt»  *.  Moomhee 
Noond  HoMiein,  17  W.  R.  U  R.  419;  Hurra  Chuader  Bou  t.  Caui 
Nath  Rmf  Chotedhry,  16  8.  O.  A.  Repa.  19;  Shahiada  Woola  Gowhur 
T.  atuMit.  Shah  n%th  BeguM,  6  W.  R.  C.  R.  19. 

■  Mahomed  Anad  Ckowdkry  v.  YahotA  AUf,  M  B.  L.  R.  S57; 
&C.  34  W.  R.  G.  R.  181. 
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Fraud  Wliei^  tliere  is  fraud,  limitatloD  does  not  ran.' 

nmuinit.     j|jg  Limitation  Act'  enacts'  as  follows ; — 

"  When  any  person  having  a  right  to  institute  a 
suit  or  make  an  application  has,  by  means  of  fraud, 
been  kept  from  the  knowledge  of  such  right  or  the 
title  on  which  it  is  founded, 

or  where  any  docnment  necessary  to  establtsh 
such  right  has  been  fraudulently  concealed  from 
him,  the  time  limited  for  instituting  a  suit  or  making 
an  application, 

(a)  against  the  person  guilty  of  the  fraud  or 
accessory  thereto,  or 

.  (b)  against  any  person  claiming  through  him 
Otherwise  than  in  good  faith  and  for  a  valuable  con-. 
sideration, 

shall  be  computed  from  the  time  when  the  fraud 
first  became  knotrn  to  the  person  injuriously  affected 
thereby,  or,  in  the  case  of  the  concealed  document, 
when  he  first  had  the  means  of  producing  it  <»r 
compelling  its  production." 
tio£''by'*~  :  Any  act  which  shows  an  intention  on  the  part  of 
su»di*a'i  a  person,  who  has  attained  majority,  to  avoid  his 
own  acta,  or  those  of  his  guardian  on  his  behalf 
daring  his  minority,  will  amount  to  a  repudiation; 
as  for  instance,  a  conveyance  of  land  by  him  avoids 


'  See  Moulsie   Abdool  Alt    t,  Metr  Makonted   Moaegkr  Hamk 
CMoiD^krs,  5  W.  R.  C.  E.  173. 
*  Act  XV  or  1877.  'Sea  18. 
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a  coQV«jaQce  of  tlie  same  Inad  made  by  liira  or  by. 
his  guardiaa  before  lie  attaiaed  the  age  of  majority.' 

A  suit  to  set  aside  the  acts  of  himself  or  of  hia 
guardian  during  his  minority  is,  of  course,  aa 
express  repudiation. 

Where  a  person  dies  during  infancy,  or  after  thej^^^ 
attainment  of  his  majority,  witbout  baTing  ratified  |^"V 
an  act  either  of  bimself  or  bis  guardian,  which  if  !i"^ay 
ratified  would  hind  his  estate,  his  legal  represeuT 
tatives,  that  is  to  say,  tbe  pergons  entitled  to  succeed 
to  his  property  after  his  deatb,  can  avoid  tbe  act  ; 
but  no  one  else  can  avoid  it.    As  an  infnnt  can  make 
no  valid  disposition  of  bis  property  eitber  by  will* 
or  iiiter  vivos'  the  reason  for  the  rule  is  clear. 

The  purchaser  at  an  execution  sale  cannot  repu- 
diate encumbrances  charged  on  the  estate  by  an 
infant  owner  thereof,  or  by  the  guardian  of  such 
infant  owner.*  It  has  been  held '  tbat  where  tbe 
property  of  a  minor  is  after  his  attainment  of  ma- 
jority legally  conveyed  to  a  purchaser,  tbe  minor 
cannot  after  snch  sale  ratify  cbarges  on  such  pro- 
perty created  during  his  minority. 

-  The  guardian  of  an  infant  cannot  repudiate  his  SS^t'S- 
own  act,  or  endeavour  to  set  aside  any  dealing  by  Sw*^""* 

'  Smpaon  on  tbe  Law  of  Iniknte,  p.  73.  See  Act  IX  of  1S7S,  seca. 
3,  S,  &  66,  ante,  p.  383,  note  3. 

■  See  pott.  Lecture  XII.  '  See  autt.  Lecture  VIIL 

*  Hari  Ram  t.  Jtlan  Ram,  »  B.  L.  R.  A.  C.  J.  427 ;  S.  0.  12  W. 
B.  C.  K.  378. 

'  Loilah  Ratntu  Ltd  v.  Ckadee  ThutlMra,  14  8.  D.  A.  SIS. 
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Lim  with  the  infant's  property  on  the  ground  that  it 
was  prejudicial  to  the  interests  of  the  infant.'  The 
proper  course  for  a  friend  of  the  infant  to  adopt, 
on  finding  that  the  guardian  has  been  improperij 
dealing  with  the  property,  is  either  to  apply  to  ft 
Civil  Court  for  the  remoral  of  the  guardian,  and 
the  appointment  of  a  new  guardian  in  his  place, 
or  to  bring  a  suit  on  the  infant's  behalf  to  set  aside 
the  transaction. 

A  guardian  can  repudiate  a  transaction   entered 

by  another  person,  professing  to  act  on  behalf  of  the 

infant     He  might  apparently  also    repudiate  the 

acts  of  a  former  guardian  of  the  infant.* 

Minor  A  person  who  disputes  the  authority  of  another 

■ct  mnit    to  act  as  his  guardian,  and  repudiates  the  acts  done 

other  pirty  ]jy  gud,   guardian  in  that  capacity,*  or  who  repu- 

^°^,^*^tdiates  his  own  acts  during  his  minority,*  cannot  take 

"^  "^  "*  advantage  of  those  acts  so  far  only  as  they  are 

beneficial  to  him.* 

An  infant  cannot  avoid  a  contract  or  other  arrange- 
ment which  lias  been  made  by,  or  for,  him  during 
his  minority,  and  has  been  acted  upon  by  the  other 

■  MontaokiMe  Ji^inet  t.  J»gohu»dhoo  Sadkooha,  19  W.  B.  C.  & 
239.    See  Act  lof  IS72,  aec.  115. 

■  Bolakie  Sahoo  y.  Tke  Cowl  of  Wardt,  14  W.  R.  0.  R.  3*. 

*  Soobah  Doorga  Lai  Jha  t.  Rajah  Netlanaut  Singk,  7  W.  K.  C. 
B.74. 

*  DoOTfia  CkimSkahaT.  llamnaroM  Dou,  IS  W.  R.  G.  B.  ITSj 
S.  C^  10  B.  L.  B.,  note  to  p.  327. 

*  See  easei,  pott,  p.  400,  note  3. 
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partj  thereto,  without  restoriug  that  party  to  the 
positioD  which  Le  occupied  at  tlie  time  of  the 
an-ongeraent  being  innde,  at  least,  if  that  arrange- 
ment was  free  from  fraud  or  gross  negligence  on 
the  part   of  that  party. 

If  a  minor  on  coming  of  age  disavows  a  sale 
made  bj  his  guardian  to  clear  Iiis  estate  from  debt^ 
he  is  only  entitled  to  get  hack  the  property  in  the. 
position  in  which  it  would  have  been  had  no  sale 
taken  place ;  tliat  is  to  say,  with  the  incumbrances 
which  the  sale  was  intended  to  remove ;'  and  in  the 
case  of  any  sale  of  a  minor's  property,  where  the  pur- 
chaser has  acted  bond^de,  and  has  paid  a  fair  price 
for  the  property,  and  the  purcbase-money  has  been 
applied  in  any  way  to  the  minor's  benefit,  the  minor 
is  not  entitled  to  a  decree  for  immediate  possession 
without  also  refunding  the  purchase-money  with 
interest,  a  set-off  being  allowed  to  him  for  net  rents 
and  profits  for  the  time  the  property  was  in  the 
possession    of  the  purchaser.*     The   minor    must 


■  JUmuL  Buhtkim  T.  MMMtl.  MaUai  Kootri,  3  B.  L.  R.  A.  C.  423 ; 
S.  C.  Mtu$t.  Bititlmit  t.  Maitt.  Doolhin,  12  W.  B.  C.  R.  33T  ;  Btmur 
Singh  T.  Jf«u(.  ZaJUa,  1  I.  L.  R^  AIL  Ser.  57. 

■  MtUhoora  Don  y.  Kmoo  Btharee  Singh,  21  W.  R.  C.  R.  2S7; 
Betiktiar  t.  Bai  Oanga,  8  Bom.  H.  C.  Reps.  31.  Sec.  64  of  the  ludUn 
CoDtr»ct  Act,  IX  of  I8T2,  provides  u  follom  :  "When  k  peraon  at 
whosa  option  a  coutraut  ii  Toidsble  rescinds  it,  the  other  partj  thereto 
DMd  Dot  perform  ahj  prom iae  therein  contaiued  in  which  he  i»  protnisor. 
The  pnrtj  rescinding  ft  voidable  contraut  shall,  if  he  have  receired 
atij  benefit  thereunder  from  another  pari;  to  such  contract,  restore  saeh 
b«neSt,  BO  far  at  maj'  be,  to  the  perwQ  from  whom  it  ira«  recaved.** 
S««  also  lectioii  6S  of  the  aame  Act. 
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dlso  fepny  to  tbe  purchaser  any  moaey  which  he 
tJAAj  hnve  laid  out  in  improTements.' 

The  plea  of  minority  cah  he  used  only  for  tlie 
protection  of  the  minor,  and  must  Uot  be  used  for 
the  purpose  of  injurinj^  persons  who  hare  acted 
bond  Jidb}  In  one  case,*  where  the  plaintiff  on 
ooming  of  age  sued  to  set  aside  a  sale  of  his 
ancestral  property  which  hud  been  made  hy  his 
guardian  during;  miborityj  no  legal  necessity  being 
proved,  but  it  appearing  that  he  had  had  the  benefit 
of  the  sale  proceeds,  and  that  at  the  date  of  the 
transaction  he  was  old  enough  to  understand  its 
nature,  a  decree  was  passed  in  his  favour,  but  sub- 
ject to  the  condition  that  he  should  first  refund  the 
proceeds  of  sale. 

1  Where  the  Court  dets  aside  a  sale  made  by  a 
minor,  or  by  his  guardian  on  his  behalf,  it  will  re- 
quira  the  pnrchaser  to  account  to  the  minor  for  the 
mefinn  profits  of  the  estate  while  it  has  been  in  his 


■  Morgan  v.  Ahdool  Byt,  23  W.  It.  C.  R.  393. 

•  Farm  Ckmder  Pal  r.  Kanammai/i  Dati,  7  &  L.  K.  90  (  &'C. 
IS  W.  R.  C.  R,  268. 

>  I'aran  Chunder  Pal  -r.  Kamuamayi  Domi,  7  B.  L.  R.  90  j  B.  0. 
IS  W.R.  G.  II.  368;  aee  also  Muit.  Skooghwy  Koer  t.  BotkiAl 
tiarain  Singh,  8  W.  R,  G.  R.  331  ;  Baikeigr  t.  Bat  Oanga,  8  Bom. 
U.  G.  Rep.  A.  C.  J.  31  ;  Shurrut  Chtatder  t.  SajkUm  Uookerftt  \3 
^.  L.  R.dfO;  S.  C.Suruf  Chander  Ckattttjtt  v.  Athmtoth  ChatUrjtt, 
24  W.  It.  0.  R.  46. 

*  Shurrut  Chiuidtr  Dtg  Strear  r.  Jadub  Narain  Nitndet,  1  W.  R. 
C.  B.  90 ;  Luehnuin  Sinyk  t.  Mutit.  Bibet  Miriam,  0  W.  B.  C.  R. 
990  ;  Gour  Pershad  Narain  t.  Skto  Ferthad  Rain,  S  W.  R.  G  B.  163 ; 
FutUhofmiua  Begvtn  r.  Dyal  Teaarttt  S  Ser.  301. 
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There  is  aootber  olass  of  cnses  coDoected  with 
this  subject,  namely,  where  a  person  repudiating  a 
contract  made  during  his  infancy  endeavours  to 
recover  money  pmd  under  that  contract  The  Eng- 
lish rule  of  law  with  respect  to  these  cases  is,  that 
where  the  consideration,  on  account  of  which  the 
money  was  paid,  has  totally  failed,  the  minor  can 
recover  back  his  money;*  but  that,  where  there  has 
been  a  performance  of  any  part  of  the  consider- 
ation, he  cannot  recover  back  any  portion  of  the 
money  advanced  by  him.*  He  must  either  accept 
and  continue  the  contract,  or  repudiate  it  and  lose 
his  money. 

Though  a  person  who  has  bond  fide  contracted  GoudtMi, 
with  the  guardian  of  a  minor  may  not  be  able  to  ?^''*"r  ■''- 
make  his  contract  binding  against  the  estate  of  the  ^'^^  ha 
minor,  he  may  sometimes  have  a  remedy  against l^eudna 
tlie  guardian,  who  has  contracted  with  him  without  miaor. 
authority.* 

Where  the  purchaser  has  not  been  deceived,  he 
has  no  remedy.* 


*  Cwpe  -r.  Otwrfoit,  10  Bing.  213 ;  sm  SimpMa  oa  the  Iaw  of 
InGuita,  p.  71. 

*  Simpioii  on  the  Law  of  lufkuto,  p.  73 ;  Bolae*  i.  Blogg,  6  Tkunt., 
50S ;  Ei-parU  Tagbr,  8  D.  M.  and  Q.  2S4 ;  Dart'*  T.  4iid  P.,  3th  eda., 
pp.  3G-27. 

*  Momleu  Sj/miI  Ai/trtfff^  AU  t.  Mirxa  Quaiim,  3  SeL  Bepa.  49. 

'  Sea  Doorga  Churn  Bhultaeharjet  t.  iihoiht«bho*wi  MitUr,  B  W. 
B.  S.  0.  C.  B«p.  S3.  See  SAtikh  Auimooddten  Ahmtd  t.  JUoontlu* 
AlkMrAli,&  W.B.C  B.  136. 
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In  one  case'  the  Privy  GouqcU  held  that  it  is  not 
for  the  public  benefit,  tiint,  where  tvo  parties  deal 
with  the  sale  and  purchase  of  the  {Hvpertj  of 
infants,  knowing  that  they  have  not  by  law  the 
power  so  to  deal  with  it,  and  that  snch  transaction 
is  oalculnted  to  injure  those  infiints,  one  of  the 
parties  should  be  able,  where  the  infant  on  obtain- 
ing majority  has  set  aside  tite  sale,  to  sue  the  other 
party  for  damages.  In  that  case  the  Priry  CoddcH 
even  refused  to  give  costs  to  either  party,  consider- 
ing them  both  to  be  in  pari  delicto. 

Where,  howerer,  the  fraud  has  been  on  the  part 
of  the  guardian  alone,  and  the  purchaser  has  been 
acting  bond^de,  there  seems  to  be  no  doubt  that  be 
could  recoTer  from  the  guardian  ail  that  the  inlaDt 
had  required  him  to  give  up. 

In  the  case  of  Futteh  Narain  v.  Deen  -D^al 
Lall,*  the  managing  member  of  a  joint  family  took 
a  loan  under  a  bond,  pledging  his  own  share  of  the 
estate  and  the  shares  of  his  miaw  brother  and 
cousin,  and  covenanting  that  a  portion  of  the  in- 
terest should  be  credited  to  the  rent  of  the  hypo- 
thecated sliare  held  by  the-  lender  under  a  farming 
lease.  In  a  suit  by  the  managing  member  and 
tlie   nunors  for  arrears  of   farm  rent,  the  lender 

'  Bhoopnarain  Choubep  r.  RagMooiioJh  Gohiml  Roy,  18  W.  R.  C.  R. 
S30. 

■  IS  W.  R.  G.  R:  37 ;  see  bIsk  JVaieab  Synd  Aihrufooddetn  Aim 
Klum  V.  iluul.  ShamatootuUrtt  Douet,  9  S.  D.  A.  631, 
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claimed  a  sel-off.  Tbe  Reveaue  CoutI  found  tlie 
bond  proved  against  tlie  managing  member,  and 
allowed  tbe  set-off  aa  against  liim,  but  decreed  tlie 
rent,  as  far  as  it  involved  tlie  interests  of  tlie  mioocs, 
on  proof  of  their  non-liability  hy  the  absence  of 
necessity  for  the  loan.  The  lender  of  the  money 
then  sued  the  managing  member  to  recover  the 
rent  piud  on  account  of  tbe  sbai^  of  the  minors, 
as  if  the  bond  had  been  executed  by  him  alone ; 
and  a  Division  Bench'  of  the  High  Court  held 
that  such  suit  was  rightly  brought. 

In  an  old  case  *  a  guardian  was  held  to  be  res- 
ponsible for  all  claims  arising  out  of  transactions 
during  his  management,  and  that  to  bitu,  therefore, 
must  dumants  look  for  tbe  satisfaction  of  their 
demands,  and  not  to  tbe  minor  whose  estate  he 
manages,  but  that  the  estate  of  the  minor  is  res- 
ponsible for  all  just  debts  incurred  <hi  account  of 
such  minor;  and  that  his  guardian,,  having  rendered 
full  and  fair  accounts,  would  be  entitled  to  recover 
from  tbe  estate  any  sums  that  might  appear  to  have 
been  borrowed  from  necessity,  and  for  the  evident 
benefit  of  tbe  minor. 

It  is  doubtful,  however,  whether  the  prindple   of 


■  L.  8.  JickMii  ud  Aiiialiie,  JJ. 

*  Amm.,  I  Horl.  Dig.  376;  lee  ftlw  Joipahir  Singh  v.  Chutdema- 
ran  Bai,  3  8eL  Rep*.  83,  uid  Ji*ek  Singh  v.  Anoi^nm  Dot,  3  Sd. 
Bepe.  154. 
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that  decision  would  dow  be  carried    out    in  its 

entirety.' 

When  A  guardian  professes  to  act  on  behalf  of 
an  infant,  he  does  not,  in  the  absence  of  an  express 
contract,  make  himself  a  surety  in  cases  where  the 
infnnt's  estate  is  not  bound.  A  person  who  deals 
with  the  guardian  of -an  infant  must,  as  we  have 
seen,*  be  on  his  guard,  and  make  every  possible 
enquiry  with  reference  to  the  authority  of  the 
person  with  whom  he  deals,  and  must  satisfy  him- 
self, as  well  as  he  can,  that  the  particular  transac- 
tion is  one  binding  on  the  ward.  Where  he  does 
80,  he  can  maintain  the  transaction  as  agninst  Uie 
ward.  Where  he  does  not  do  so,  he  is  surely 
prevented  by  his  own  laches  from  recovering  dam- 
ages from  the  guardian.* 

A  guardian  cannot  be  sued  for  specific  perform- 
ance of  a  contract  of  marriage  entered  into  by  him 
on  behalf  of  his  ward.'  He  may,  however,  be 
liable  to  a  suit  for  damages  for  a  breach  of  such 
contract,  at  any  rate,   when   he  has  been  guilty 


<  Sea   Shtikk  Axetmooddeai  Akmtd  v.   Motnahtg  AOmt  AU,  3  W. 
E.  C.  R.  1S7. 

*  AitU,  p.  317. 

*  Bee   Jhtorgachurn  Bkuttacharjee  v.  Skothte  Bkoova  MitUr,  S  W. 
B.  S.  C  C.  BeT.  33. 

*  In  lAe  matUr  of   Qnnpui  Mrrsin  &i»g\y  1    I.   L.   D.   Calc.  Ser. 
7*. 
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of   fraud   or   misrepresentation    in    inducing    tlie 
other  pnrty  to  enter  into  such  contract.' 

An  iufiaDt  can  either  during  his  minority  (bv  auauiitr 

ht  guar- 

next  friend),  or  after  he  has  attained  his  majority,  <)"»  f«>: 
8ue  his  guardian  for  damages  for  tlie  waste,  mal- 
TersatioD,  or  mnladniiniBtration  of  his  estate,*  or 
for  gross  negligence  in  the  management  thereof,*  or  in 
the  conduct  of  suits  brought  on  behalf  of  or  against 
■  the  infant.*  He  can  also  at  any  time  require  the 
guardian  or  manager  of  his  estate  to  give  an  account  ami  u  m- 
of  his  dealings  frith  the  property  subject  to  his 
charge.* 

>  A^ar  AH  Chawdkrg  r.  Makamil  Alt,  13  B.  L.  R.  App.  M; 
JogetK<ir  Chakrabati  *.  Fawh  Kauri  Chakraiali,  A  B.  I*.  R.  SdS. 

'  S.  M.  Lalhi  Prj/a  Daii  v.  Nobin  Ckatidra  Nag,  3  B.  L.  R.  A.  C. 
S7;  SlO.  11  W.R.  C.R.370;  AUmgtamnuit  y.  AruHaeheUam  PiUai,  S 
Had.  H.  0.  Repi.  S9  ;  Baboo  UjondAga  Pertaud  Nandn  Singh  t.  Tka 
Colhelor  of  Sann,  7  S.  D.  A.  370  ;  Tarwek  Ckunder  Sea  t.  Doorgn 
CAmtm  Sell,  20  W.  B.  C.  R.  2  ;  SimpBon  on  Infanta,  cliap.  xxtu. 

*  Baboo  OopwtuUh  t.  Ratnjeewaa  ImII,  15  a  D,  A.  91S;  Baboo 
Vdjoodgaptrtrnd  Narain  Singh  f.  The  Cotiettor  o/  Santa,  7  S.  D.  A. 
870. 

*  luar  ChMMder  Rai  t.  Ragub  IndernaraiH,  16  B.  D.  A.  349  jS. 
C.  on  reTiew  at  page  611.  Ai  to  the  rigliu  of  an  infant  againtt  bis 
guardian,  who,  bj  not  commancing  a  init,  lias  allowed  a  claim  of  tiia 
iafiiiit  to  be  barred  by  limitation  ;  lee  Tamck  Chmtder  Sen  t,  Doorga 
Churn  Sen,  SO  W.  R.  C.  R.  2.  Tliere  U  some  doubt,  bowever,  ttbetber 
k  guardian  can  be  ao  sued,  *»  it  i*  in  tbe  power  of  anj  friend  of  tbe 
infant  to  ioatitute  a  «uit  on  bi*  l>ehalf  (lee  poMt,  Lectnre  XIl.) 

*  See  ante,  p.  329;  Caiy  y.  Bertie,  2  Yem.  342,  2  F.  W.  119.  The 
guardian  would,  in  caaea  wbere  be  baa  acted  properlj,  be  entitled  to 
hia  ooata  of  a  auit  for  an  aoconnt,  and  tbe  next  fViend  of  an  iobnt 
■ntng  hii  gnardian  for  an  acuoant  wtty  be  made  penonallj  liabl«'  for 
the  coata  of  anch  anit,  wben  it  appeara  that  the  cbargei  of  miamanage- 
ment,  on  which  it  ii  baaed,  are  unfounded  (aee  Act  X  of  IS77,  ace, 
440). 
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I'j'bimj       A  guardiati  is  liable  to  be    panished    by  the 


bilicj  OQ 


critninal  law  for  criminal  breach  of  trust,'  or  for 
clieatiog.* 

Where  a  guardian  enters  into  an  t^^reement  of 
apprenticesUip'  on  behalf  of  his  ward,  and  coroiaiits 
'"'P-  with  the  master  with  respect  to  the  service  or 
behaviour  of  the  ward,  he  is  liable  to  be  sued  on 
such  agreement,  when  the  ward  absents  himself 
or  neglects  to  perform  his  work.* 

'  Act  XLV  of  1860,  Beo.  405.  "WUoever,  being  in  bdj  muiner 
entrusted  with  propwt;,  m  with  »aj  doDinion  o^er  property,  diBhooMt- 
\j  misappropriate!  or  coaverta  to  hii  own  use  that  propertjr,  or  dis- 
honeatljr  tuea  or  dispoiei  of  that  propertjin  vioUtioD  of  uijdirectioa  of 
law  prescribing  the  mode  in  which  such  tnut  i*  to  be  discharged,  or  of 
an  J  legal  i:oritnict,  expre^  or  implied,  which  he  has  made  touching 
the  discharge  of  such  trust,  or  wilfully  sufiers  kkj  other  person  ao  to 
do,  commits  *  criminal  breach  nf  trust.* " 

■  Act  XLV  of  1860,  sec.  4IB. 

'  See  Act  XIX  of  1850,  ante.  Lecture  X. 

*  For  form  of  plaint  in  such  suit,  sea  Act  X  of  1877,  4th  scbedale, 
No.  64. 
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80MB  INCIDEirre  OF  THE  BTATTJS  OF  IKPAKCT. 

Wb  bave  considered  in  previous  lectures  tlie  capa- 
city of  iofnnts  to  contract,  their  liability  to  the 
criminal  law  and  to  suits  in  tort  or  with  reference 
to  their  estates,  and  also  the  duties,  powers,  and 
liabilities  of  their  guardians  during  their  minority. 

We  now  come  to  consider  some  other  provisions 
of  tlie  law  with  respect  to  tlieic  capacities  and  in- 
capacities. 

By  the  Succession  Act,'  the  domicile  of  a  minor  Domicile 

•'  '  ol  minor. 

follows  tlie  domicile  of  the  parent  from  whom  he 
derived  his  domicile  of  origin.* 

The  domicile  of  a  minor  does  not  change  with 
that  of  his  parent,  if  the  minor  is  married  or  holds 
any  office  or  employment  in  the  service  of  Her 
Majesty,  or  has  set  up,  with  the  consent  of  the 
parent,  in  any  distinct  business.' 

By  marnage  a  woman  acquires  the  domicile  of 
her  husband,  if  she  bad  not  the  same  domicile 
before.* 

The  wife's  domicile  during  the  marriage  follows 

'  Xof  1860,  MC.  14. 

■  This  it  ill  ftcoordanee  with  th«  Eii);IIbIi  Iaw.  Tbo  domicile  of  kn 
illegi^vMe  cbild  appaiwitl/  fullom  tha  domloilo  uF  the  mother.  See 
£tiik«a'  edition  of  the  Indiu  Suoombiod  Act,  p.  11;    PoHn^tr  t. 

IfVAAiua,  8  Mer.  67 ;  1  J»mui  on  Wilb,  Snl  edn.,  p.  11. 

■  Act  X  of  IS63,  sec.  14.  •  A4itXofl8»,see.  15. 
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tlie  domiciJe  of  her  husband,  except  they  be  sepa- 
t-ated  by  the  sentence  of  a  competent  Court,  or 
the  husband  be  undergoing  a  sentence  of  trans- 
portation.' 

Except  as  above,  a  person  cannot,  during  minoritj, 
acquire  a  new  domicile.* 
17     An  infant,  when  of  sufficient  understanding,  is 
competent  to  give  evidence  in  a  Court  of  Justice. 

The  Indian  Evidence  Act'  provides  that  "  All 
persons  shall  be  competent  to  testify  unless  the 
Court  considers  that  they  are  prevented  from  un- 
derstanding the  questions  put  to  them,  or  from 
giving  rational  answers  to  those  questions,  by  ten- 
der years,  extreme  old  age,  disease,  whether  of  body 
or  mind,  or  any  other  cause  of  the  same  kind." 

This  is  in  accordance  with  the  English  law  which 
regulates  the  competency  of  children  to  give  evi- 
dence by  the  degree  of  understanding  which  they 
appear  to  possess,  and  not  by  their  age.* 

<  Act  X  of  1662,  MC.  16. 

•  ActXoflSeS,  lec.  17. 
■  lof  1B72,  sec.  118. 

*  MacpUeraon  on  Iniaiita,  p.  4JI3.  Under  the  HahomedMi  la« 
miDora  mre  incumpeteiit  togire  evidence.— Micnaghton'i  Princi^etof 
Uatiomedtn  Law,  cbap.  xii,  princ.  10.  Tbe  Hioda  law  odI;  permiti 
minora  to  be  witnetaea  on  failure  of  witneasea  dulj  qnalificd,  oiia 
eaaea  of  adultery,  theft,  affnif,  and  "  criminal  biuiDCM." — Stokea'  Hiod* 
Law  books,  p.  3JS.  Under  Act  II  of  1856  (gee.  14),  which  wu  repealed 
bj  Act  I  of  1S73,  children  under  Beven  jeira  of  age,  who  appeared 
iuoapable  of  receiring  juat  imprestioru  of  the  dot*  respecting  wluch 
they  are  examined  or  of  relating  them  trulj,  were  incompetent  M 
testify  {  but  all  children  over  aeven  jean  of  age  were,  irrcapectin  «f 
Iheir  nndetatanding,  competent  to  teatifj. 
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Wlieo  a  cUild  is  tendered  as  a  wi 
of  Justice,  it  16  the  duty  of  the  Judge,  before  allowing  ^udtr^  u 
tlie  oath  or  solema  affirmation  to  be  admioistered,  """'^ 
to  examine  the  child  as  to  his  mental  capacity  and 
UDderstandiag  with  special  reference  to  bis 
capacity  to  distinguish  between  good  and  evil, 
and  to  his  possession  of  sufficient  knowledge  of  the 
mature  and  consequeaces  of  au  ontb,  and  of  the 
penalties  attacbiag  to  the  infractiooi  thereof.  In 
eases  of  trial  by  jury,  this  question  is  not  one  for 
the  jury,  hut  for  the  Judge  alone,  although, 
where  the  Judge  has  allowed  the  infant  to  be  swora 
or  affirmed,  and  the  iafaat  bos  gtren  its  testimony, 
tbe  jury  may,  in  weighing  ttmt  teatimony,  take  into 
consideration  the  youth  or  incapacity  of  the  witness.' 
■  Mr.  Phillips,  in  his  workontbe  Law  of  Bvideuce,*  RvidenMor 
says  :  "  With  regard  to  the  weight  and  effect  of  the 
testimony  of  cbildt-en  Sir  W.  Blackstoae  observes,' 
that  where  tbe  evidence  of  children  is  admitted, 
it  is  much  to  be  wished,  in  order  to  render  the  evi* 
dence  credible,  that  there  should  be  some  concur- 
rent testimony  of  time,  place,  and  circumstances  in 
order  to  make  out  the  fact;,  and  that  a  conviction 
should  not  be  grou-aded  on  the  unsupported  accusa- 
tion of  an  infant  under  years  of  discretion.  In 
many  cases  undoubtedly,  the  statements  of  children 

*  Queen  t.  Hoteebue,  8  W.  R.  Crim.  U.  60: 

■  loth  eda.,  p.  11. 

'  CommeBtatiee^  vtA:  w^  S14v 
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ftre  to  be  received  witb  great  caotioo.  But  it  is 
clear  h  prisoner  may  be  legally  coavicted  upon  sucb 
evidence  alone,  and  unsupported ;  and  wbetber  tlie 
account  of  a  child  requires  to  be  corroborated  in 
any  part,  or  to  irbat  extent,  is  a  question  exdusive- 
ly  for  the  jury,  to  be  determined  by  tbem  on  a  review 
of  all  tbe  circumstances  of  tbe  case,. and  especially 
of  tbe  mnnner  in  which  tbe  evidence  of  tbe  child 
has  been  given. 

"  It  may  be  observed,  tlie  preliminary  enquiry 
usually  made  for  ascertaining  their  competency,  is 
not  alvrays  of  the  most  satisfactory  nature;  and 
sometimes  is  of  such  a  description,  tliat  merely  by 
a  slight  practising  of  the  memory,  a  child  might  thus 
be  made  to  appear  competent,  and  qualified  as  a  wit- 
ness. Tbe  enquiry  is  commonly  confined  to  the  ascer- 
taining of  tlie  fact,  whether  tbe  child  bas  a  concep- 
tion of  Divine  punishment  being  a  consequence  of 
falsehood ;  it  seldom  extends  so  far  as  to  ascertain 
the  child's  notions  of  the  nature  of  an  oath,  and 
scarcely  ever  relates  to  tbe  legal  punishment  for 
perjury.  It  bas  been  held,  however,  that  the  effect 
of  the  oath  on  tbe  conscience  of  a  child  should 
arise  from  religious  feelings  of  a  permanent  nature, 
and  not  merely  from  instructions  confined  to  tbe 
nature  of  an  oath,  which  have  been  communicated 
with  reference  to  the  trial.'     Independently  of  the 

■  S.  V.  Wmamt,  7  C.  &  r.  3». 
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saDction  of  an  oath,  tlie  testimony  of  cfaildren,  after 
thej  Iiare  been  subjected  to  cross-examination,  is 
often  entitled  to  as  much  credit  as  that  of  grown 
persoDS;  what  is  wanted  in  the  perfection  of  the 
intellectual  faculties  ia  sometimes  more  than  com- 
pensated by  the  absence  of  motives  to  deceive." 

The  evidence  of  an  infant  cannot  be  taken  unless  suiemmta 
he  is  sworn 'or  affirmed;'  and  where  the  child  is  un- 
fit to  he  sworn  it  follows  as  a  necessary  consequence 
tliat  any  account  which  it  may  have  given  to  others 
of  the  trausaction  ought  not  to  be  admitted.* 

Statements  made  by  an  infant  in  cases  coming 
under  section  32  of  the  Indian  Evidence  Act*  would 
apparently  only  be  admissible  after  evidence  of  the 
intelligence  of  the  infant 

But  where  the  conduct  of  an  infant  in  reference 
to  any  fact  in  issue  in,  or  relevant  to,  any  suit  or  pro* 
ceeding  or  the  conduct  of  infant,  an  oflfence  against 
whom  is  the  subject  of  any  proceeding,  is  relevant, 
it  seems  that  the  infant's  statement  would  be  evi- 
dence ;  as  for  instance  where  a  female  infant  has 
been  ravished,  and  has  made  a  complaint  relating 
to  the  ciime,  the  circumstances  under  which  and 
the  terms  in  which  the  complaint  was  made  would 
be  relevant.* 


<  Se«  Act  X  of  1873,  sec.  S ;  Que«n  r.  Amtnla  ChuekerbuUg,  32  W. 
B.  Grim.  R.  I ;  Quevn  v.  Mu$tl.  Iboatsa,  33  W.  U.  Crim.  B.  14. 
'  UacphenoQ  ou  Li&Dli,  p.  4S3. 
■  I  of  1872.  •  IUuatrttiDn(j)tOMc.  Bof  ActIori872. 
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Infant  All  infant  cannot  himself  insUtnte  any  suit,'  ex- 

Oannot 

in.titnte  ggpf  a  guit  ID  tlio  Prcsideney  Small  Cause  Court 
for  n  gum  of  money  not  greater  t^tan  five  hundred 
rupees,  whicli  may  be  due  to  him  for  wi^es  or  piece- 
work, or  for  work  as  a  serrant.* 

or  defend       ^.u  infant  cannot  himself  defend  a  suit*  or  make 

■uiE,  ot 

pii'Mti'r  R"y  application  to  a  Civil  Court. 

Suits  on         Everv  suit  on  behalf  of  a  minor  must  be  insH- 

behall  ot  •' 

amiDor.  tutcd  in  bis  name  by  an  adult  person,  who  in  eucb 
suit  is  called  the  next  frieud  of  the  minor.* 

Who  n»7       Any  person"  being  of    sound  mind  and  of  fall 

frimd.  age  may  act  as  next  friend  of  a  minc^,  provided 
his  interest  is  not  adverse  to  that  of  such  min<tf 
and  he  is  not  a  defendant  in  the  suit.* 

pinpw  The  Civil  Procedure  Code"  by  making  the  next 

friend  liable  for  costs^  apparently  contemplates  hia 
not  being  a  pauper.  Though  as  a  general  rule  the 
Court  should  not  allow  a  suit  to  be  brought  on  be^ 
half  of  an  infant  by  a  next  friend  who  is  a  pauper, 

'  Act  X  of  1877,  sec.  440.  Set  Cbegt  Naratn  Siagk -r.  BmHwmvt 
Singk,  »  W.  S.  0.  R.  SM. 

>  ActlXof  1810,  MC.  31. 

■  In  a  caae  ^Lttekimoaee  Dauee  t.  Keaermometf  Dmutt)  eited 
h)  Brongbton'B  Civil  Procedure,  4th  edn.,  p.  92,  Mr.  Justice  Noraiui 
required  the  Biimiaoiu  to  be  Berred  upon  an  taf&nt  defendaat  peisoa- 
allj.  As  to  tbe  Berrice  of  Bummona  in  auitc  igainBt  wardt  of  ibe 
Court  of  Wards,  see  a»(«,  p.  126. 

*  Act  X  of  1877,  sec.  440. 

'  See  MuMtt.  Dnllabh  De    t.    Mana   Bibi,  6  Sd.  Rep.  50}  OU«y 
Churn  3/ookerJet  i.  Punehanun  Bate,  IS  S.  D.  A,  14fi2. 
'  ActXof  1877,  sec.  44S. 
'  Act  X  of  1877. 

*  Sae.  440. 
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under  special  circumstsneeB  the  Goart  may  allow 
such  suit  to  be  brouglit  by  a  next  firiend  who  is  a 
pauper,*  as  for  iustaoce,  where  the  infant  cannot 
procure  a  solvent  next  friend. 

When  at  the  time  of  presentation  of  a  plaint  onJ"**'^''' 

'  '  nest  frignd 

behalf  of  a  minor  it  appears  to  the  Court  that  the  ^hti^^ 
interest  of  the  next  friend  in  any  way  conflicts  with, "'  "'*"'* 
or  is  likely   to  conflict  with,  the  interest  of  the 
minor,    the    Court   should    refuse   to  admit  the 
plaint* 

In  one  case,*  where,  in  a  snit  on  a  mortgage  against 
a  father  and  his  daughter,  who  was  his  ward,  the 
father  in  his  answer  alleged  that  he  himself  was 
alone  personally  liable,  and  the  Court  of  first  in- 
stance also  held  to  the  same  efiect,  it  was  held  by 
the  High  Court  that  be  ought  not  to  be  allowed  to 
appeal  from  tliat  decision  ostensibly  on  behalf  of  his 
ward,  but  in  reality  for  the  purpose  of  protecting 
himself  against  the  decree  by  making  the  property 
of  his  ward  liable  under  the  decree,  in  ease  of  him- 
self.  The  Privy  Council  confirmed  this  judgment, 
and  held  that  the  vice  of  the  compromise  on   which 

'  Bea  S.  M.  Oolaupnunut  Daiut  r.  S.  M.  Pmtonomo^tt  Dotatt, 
11  B.  L.  R.  373.  See  alio  Muitt.  Afzul  Sultan,  8.  D.  A.,  Sumoituy 
eaMB,  7fl  ;  LiRdtaji  t.  Tyrrell,  3  D.  G.  Rad  J.  j  8.  C,  3  Jnr.  S.  & 
1014 ;   ind  Soj  Sojindro  Hitur  y.  Biumath  MuUyloU,  Fnlt.  490. 

'  As  to  the  procedure  wben  the  fact  of  tbe  interest  of  the  next 
friend  being  MlT«rw  to  the  interest  of  the  minor  comes  to  the  know- 
ledge of  the  Court  after  the  institution  of  the  snit,  Kepott,  p.  419. 

•  Unuoda  Date*  t.  M.  L.  SUvtnto*,  22.  W.  R.  C.  B.  391 ;  a.  O. 
Freaeh  t.  Baranaikte  Baneije*.  8,  W.  &.  0.  B.  29,  mta  p.  31ff. 


DiQitized^yGOOgle 


414  SCIT8  BT  AND  AGAIITBT  INVAirTS.     ^LKC.  Xn. 

the  High  Court's  judgment  had  been  based  wm 
that  it  was  made  without  the  party,  who  was 
principally  affected  by  it,  t>i».,  the  ward,  being  suffi- 
ciently represented. 

To  take  another  instance  of  the  jealousy  with 
which  the  Court  regards  any  conflict  of  interest 
between  a  minor  and  a  person,  acting  on  bis  behalf 
and  bound  to  protect  his  interests.  By  an  order 
of  the  Supreme  Court  of  Madras,  it  was  ordered 
that  when  the  property  of  infanta  is  unprotected, 
the  Kegistrar  should,  with  the  previous  consent 
of  the  Court,  institute  proceedings  on  behalf  of  the 
infant  for  the  purpose  of  protecting  him  and  his  pro- 
perty- It  was  held  by  the  Privy  Council'  that  the 
order  was  void,  it  being  against  public  policy 
to  allow  an  officer  of  the  Court  to  institute  suits 
in  the  conduct  of  which  he  might  have  a  direct 
personal  interest. 
ConrM  If  a  plaint  be  filed  by  or  on  behalf  of  a  minor 

fli«d  «ab>  without  a  next  friend,  the  defendant  may  apply 
^^0°^  to  have  the  plaiat  taken  off  the  file,  with  costs 
to  be  paid  by  the  pleader  '  or  other  person  by 
whom  it  was  presented.  Notice  of  such  appli- 
cation must  be  given  to  such  person  by  the  defend- 
ant,  and  the  Court,  after  hearing  his  objections, 


<  B.  A  Kerahooit  v.  W.  A.  Strle,  3.  Moo.  L  A.,  839. 

*  "  Pleadec"  means  everj  penon  endtled  to  appear  and  platd  for 
mnnther  in  Court,  and  includes  an  advocate,  a  vakil,  and  an  allom^  «f 
tie  Uigb  Court.   ActX  of  1S77,  kc  2. 
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if  any,  maj  make  such  order  iu  the  matter  as 
it  tbioks  fit.' 

If  the  interest  of  the  next  friend  of  a  minor   is-  RenoTii  oi 

I  A  1  •  .~,       .  oaitlriend. 

adverse  to  that  of  such  minor,  or  if  he  is  so  con- 
nected with  a  defendant  whose  interest  is  adverse 
to  that  of  the  minor,  as  to  make  it  unlikely  that  the 
minor's  interest  will  be  properly  protected  by  him, 
or  if  he  does  not  do  his  duty,  or,  pending  the  suit, 
ceases  to  reside  within  British  India,  or  for  any 
other  sufficient  cause,  application  may  be  made 
on  behalf  of  the  minor,'  or  by  a  defendant,  for  his 
removal  ;  and  the  Court  (if  satisfied  of  the  suffi- 
ciency of  the  cause  assigned)  may  order  the  next 
fi-iend  to  be  removed  accordingly. 

Uuless  otherwise  ordered   by   the  Court,  a  next  Retircmrat 
friend  cannot  retire  at  bis  own  request  without  first  '"eixi- 
procuring  a  fit  person  to  be  put  in   his  place,  and 
giving  security  for  the  costs  already  lucuiTed.* 

The  application  for  the  appointment  of  a  new  next  AppiiMtion 
friend  must  be  supported  by  affidavit  showing  the  ^^'^i 
fitness  of  the  person  proposed,  and  also  that  he  has  '^"■^- 
uo  interest  adverse  to  the  minor.* 

On  the  death  or  removal  of  the  next  friend  of  a 
minor,  further  proceedings  shall  be  stayed  until  the 
appointment  of  a  next  friend  in  liis  place/ 

■  Aut  X  of  1877,  sec  442. 

*  Bj  m  next  friend  Tor  the  purpose!  of  tlie  ippUcaliou. 

■  Act  X  of  1877,  wc.  447. 
'Ibid. 

*  Aot  Z  of  1877,  Ko.  MS. 
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If  the  pleader  *  of  such  minor  omits,  within  a  rea- 
soDftble  time,  to  take  steps  to  get  a  new  next  friend 
appointed,  anj  person  interested  in  the  nunor  or  the 
matter  at  issue  maj  apply  to  the  Court  for  the 
appointment  of  one,  and  the  Court  may  appoint 
such  person  as  it  thinks  fit.' 
di  The  Civil  Procedure  Code  provides  *  that  the  next 
friend  of  a  minor  in  a  suit  may  be  ordered  to  pay 
any  costs  in  the  suit,  as  if  he  were  plaintiff. 

The  next  friend  of  an  infant  plaintiff  is,  in  the 
absence  of  im  order  of  the  Court  with  reference 
to  payment  out  of  the  minor's  estate,  or  otherwise, 
liable  in  the  first  instance  for  costs  which  are  ordered 
to  be  paid  to  a  defendant  in  the  suit/  and  he  is  also 
liable  to  be  sued  for  costs  by  his  own  attorney  or 
pleader,*  as  the  contract  witli  the  attorney  or  pleader 
is  entered  into  by  him  and  the  minor  is  not  liable 
thereon.* 

If  the  suit  has  been  properly  brought,  and  pro- 
perly conducted,  the  next  friend  can  recover  from 
the  estate  of  the  infant  the  costs  which  be  has  been 


■  S«eaKte,  p.  414,  Dote3. 
'  Act  X  of  1877,860  449. 

■  Act  X  of  1877,  Kc.  440. 

*  Stephen  «.  Hume,  Morton  SB1  ;  Omrtut  Singk  t.  Pr4m  iV<anin 
Singh,  24  W.  R.  G.  It.  2G4 ;  Neaton  t.  London,  Brigkloit,  and  SoMlk 
Coast  llailaay  Company,  7  Dowl.  and  L.  33S. 

•  ffawiet  T.  Cottrell,  3U.&N.  243 ;  sea  Jiadkcatalh  Bott  w.  SmUo- 
pTotono  Qhote,  2  Incl.  Jur.  N.  S.  269. 

'  Radhanath  Bhott  v.  Sullopromito  Okote,  2  Ind.  Jur.  S.  S,  369 ; 
Joynaraiu  Bolt  *.  Moheih  Chuadtr  Moouiiee,  H  S.  D.  A.  1316. 
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compelled  to  pay  to  a  defendant,'  and  also  siicli  costs, 
charges,  and  expenses  as  have  been  properly  incur- 
red in  conducting  the  suit  on  behalf  of  the  infant. ' 
■  "Where,  however,  the  suit  is  unnecessary  or  im- 
proper, or  it  has  been  improperly  conducted,  the  next- 
friend  may  be  made  personally  liable  for  the  costs, 
and  not  be  permitted  to  recover  the  same  from  the 
estate  of  tlie  infant.*  It  was  held  in  Wkittaker  v. 
Tartar,*  that  nothing  short  of  a  dishonest  intention  ■  ' 

will  be  suiBcient  to  render  a  next  friend  liable 
personally  for  the  costs,  and  that  no  degree  of 
mistake  or  misapprehension  will  be  sufficient. 

A  solicitor  acting  on  behalf  of  an  infant  has  a 
lien  for  his  costs  on  sums  recovered  in  the  suit.** 

Where  the  defendant  to  a  suit  is  a  minor,  the  *p^'",'' 
Court  00  being  satisfied  of  the  fact  of  his  minority,  f""^|,"ajc 
shall  appoint  a  proper  person  to  be  guardian  for  the  def^d>nt 
suit  for  such  minor,  to  put  in  the  defence  for  such 
minor,  and  generally  to  act  on  his  behalf  in  the  con- 
duct of  the  case.' 


_  '  WhiOaker  v.  Sfarlar,  1  O-i  2S5 ;  Taaer  t.  hit,  2  Vea.  Sen. 
M6  ;  Hs'Act  ]X  n(  187-2,  sec.  68,  ante,  p.  279. 

■  Feanu  t.  Young,  10  Vei.  181. 

■  t'earee  J.  Piaree,9Ves.  5iS,mnAciaea  cited  in  Simpion  on  Infant*, 
p.  *50,  »ott  til)  ;  Choadkry  Chailarsal  Singh  t.  The  Oovenmtnt,  3  W. 
R.  C.  It.  57 ;  Hajah  Sikronujjeei  At.  O.  Deb  v.  The  Court  ef  Wardt,  21 
W.R.  C.  K.  812. 

•  1  C»x.  385;  ZuAmim  PenhaJ  t  Jiggurnath  Dot*,  W.  R.  1864 
U.  R.  17. 

•  Pritckard  V.  RoberU,  L.  R.  17  Eq.  232. 

•  Act  X  of  1877,  «ec.  443 ;  OobM  Dot*  «,  Joykiueit  Date,  2  Agra, 
H.  C.  Rep.  101.  >. 

5Z 
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An  order  for  the  nppoiDtment  of  a  guardian  for 
the  suit  may  be  obtained  upon  applicatioa  in  the 
name  of  the  minor.  Such  application  must  be  sup- 
ported by  an  affidavit  verifying  the  fact  tliat  the 
proposed  guardian  has  no  interest  in  the  matters  in 
question  in  the  sait  adverse  to  that  of  the  minor,' 
and  that  he  is  a  fit  person  to  be  so  appointed.  * 
Who  mar       A  CD-defendant  of  sound  mind  and  of  full  age 

ba  appoint-  _ 

*^  may  be  appointed  guardian  for  the  suit,  if  be  has  no 

interest  adverse  to  that  of  the  minor  ;  but  neither 
a  plaintiff  nor  a  married  woman  can  be  so  ap- 
pointed.* 

In  a  suit  in  the  High  Court  the  guardian  for  the 
suit  should  enter  appearance  for  the  infant.  He  need 
not  fill  a  written  statement,  but  he  may  do  so.* 

If  the  guardian  for  the  suit  of  a  minor  defendant 
does  not  do  his  duty,  or  if  other  sufficient  ground 
be  made  to  appear,  the  Court  may  remove  him  and 
may  order  hiin  to  pay  such  costs  as  may  have  been 
occasioned  to  any  party  by  his  breach  of  duty.  * 
i>«ui>.ot  If  the  guardian  for  the  suit  dies  pending  such  suit 
forthfliuit-  Qj.  ig  removed  by  the  Court,  the  Court  shall  appoint 
a  new  guardian  in  his  place.' 

>  See  oate,  p.  413. 

■  Act  X  of  1877,  tee.  456.  Tbe  motber  of  (h«  infaat  11M7  be 
kppoiDted  gaardian  fiir  tbe  suit.  See  In  the  maUer  of  tbt  Petithm  0/ 
Dtpuqipa  bin  Snbrm,  I  Bom.  U.  C  Rep,  Zod  edn.  A.  0.  J.  194, 

•  ActXon8a7,Beo.4fl7. 

<  Rule*  of  9tb  Febniarj  187S,  rulei  38  And  SS. 

•  Act  X  of  1877,  wc.  458. 

•  Aet  X  of  1877,  lec.  409. 
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"When  tlie  enforcement  of  a  decree  ia  applied  for  E>>ian»- 
against  the  beir  or  representative,  being  a  minor,  of  ^^^^^ 
a  deceased  party,  a  guardian  for  the  suit  of  such  pr^'^. 
minor  shall  be  appointed  by  the  Court,  and  the  jadKnent- 
decree-holder  shall  serve  on  such  guardian  notice  of 
such  application.' 

The  Civil  Procedure  Code  *  does  not  apparently  inability  of 

ffuvdiao 

contemplate  the  guardlaa  for  the  suit  of  a  minor '"'""•''*'■ 
becoming  personalty  liable  for  the  costs  of  other 
parties  to  the  suit. 

Apart  from  any  misconduct  on  his  part,  a  guardian 
for  the  suit  cannot  apparently  be  made  liable  for  any 
of  such  costs,  or  for  anything  which  may  be  decreed 
against  the  infant  in  the  suit.*  He  is,  however, 
liable,  in  the  first  instance,  for  the  costs  of  the  attorney 
employed  by  liim  ;*  but  be  may  afterwards  recover 
the  same  from  the  infant's  estate." 

In  a  suit  against  a  minor,  if  the  Court  considers 
tliat  the  guardian  should  be  personally  ordered  to 
pay  the  costs,  it  should  be  so  stated  in  tlie  decree 
or  order.  Where  the  guardian  is  simply  declared 
liable  for  them  as  the  defendant  in  the  case,  the 
liability  must  be  taken   to   refer   to  bim   as   the 


>  Act  X  of  1877,  MO.  460. 
'  Act  X  of  1877. 

'  Sharufvlooluh  Cbowdhry  v.  5.  M.  Abtdooniua  Bihte,  17  W.  R. 
.C.R.3T4;  Morgant.  Morgan,  11  Jar.  N.  S.  333;  aee,  hu«re*«r, 
Uacpbennn  on  Inrante,  p.  397. 

•  BadhaKoa  Bhote  j.  SHttoprotoito  Ghote,  2  Ind.  Jur.  N.  8.  208. 

*  SM(Mf«,p,  416. 
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retii-esentative  of  tlie  minor,  and  representing  liis 

estate. * 
^"■'^y.       The  person  of  an  infant  partj  to  a  Bult  can  be 
"ill         taken  in  execution  '  and  his  projierty  is  liable  to  be 

attached. 
Cmu  oi        Where  the  conduct  of  the  eruardian  for  the  suit 

(pairdiBn  ° 

joriiKsuii.  ijaa  ijeen  proper,  even  though  his  defence  may  have 
been   unsuccessful,  *  he  is    entitled   to   his  costa 
Where,  as  in  the  case  of  an  admiuistmtion  suit, 
there  is  property  belonging  to  the.  infant  with  vhicli 
thei  Court  can  deal,  the  cdsts  may  be  paid  thereout 
Iq  other  cases  the  guardian  must  recover  tbe  costs, 
as  necessaries,  out  of  the  infant's  estate.* 
Lwve  of        No  sum  of  money  or  other  thing  can  be  received 
nectauTj   qv  taken  by  a  next  friend  or  guardian  for  the  suit  at 
Tt«eivins    any  time  on  behalf  of  a  minor,  at  auy  time  before 
decree  or  order,  unless  he  has  first  obtained  the 
leave  of  the  Court,  and  given  security  to  its  satis- 
faction that  such  money  or  other  thing  shall  be  duly 
accounted  for,  and  held  for    the  benefit  of   such 
minor.  * 
Applies-        Every  application   to  the  Court  on  behalf  of  a 


>  Komitl  Chmder  Sen  v.  Surbetiur  Datt  Qoopto,  21  W.  B.  C.  R. 
298 ;  Brojoiaohun  Mojoomdar  t.  UpeadroBOth  Sanmh  MofOOmtlmr,  U 
W.  E.  C.  R.  192. 

*  Shtra/uloolah  Chotedhry  v.  S.  M.  Abtdoo»iua  Bibet,  17  W.  R.CL 
K.374i   CoUiuf<.B-ovh,6li.&.i(.70S;   FiaUg  v.  Jowlt,  ISEut,^. 

>  UoTgm  T,  Morgan,  11  Jur.,  N.  S.  233. 

*  See  onb,  p.  278.  *  Act  X  of  1877,  tec.  461. 
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dIaD  for  ttie  Suit,'  exciept  where  the  Application  see^s 
the  remoTal  of  tbe  next  friend  or  guardian,  or  tlid 
appointment  of  a  uevr  next  friend  or  guardian,  or  is 
in  aaj  way  against  the  next  friend  or  guardian,  in 
wbicli  case  the  application  sliould  be  made  by  tbe 
attorney  or  pleader  for  tbe  infant  in  the  nanie  of 
some  one,  as  next  friend  for  the  purpose  of  tbe 
application.* 

'  Erery  application  made  to  the  Court  otherTriae> 
than  in  a  suit  must  be  made  by  a  next  friend  for  the: 
purpose  of  the  application,  and  no  order  can  be  made 
upon  an  application  to  wbicb  an  infant  is  respondent, 
unless  a  guardian  fur  tbe  suit  be  appointed  to  protect 
tbe  interest  of  sucb  infant. 

Every  order  made  in  a  suit  or  on  any  application 
before  tbe  Court,  in  or  by  which  a  minor  is  in  any 
way  concerned  or  affected,  without  such  minor  being 
represented  by  a  next  friend  or  guardian  for  the 
suit,  as  tbe  case  may  be,  may  be  discharged,  and,  if 
the  pleader  of  tbe  party,  at  whose  instance  such 
order  was  obtained,  knew  or  might  reasonably  have 
known  the  fact  of  sucb  minority,  with  costs  to  be 
paid  by  sucb  pleader.' 

*  Act  Xof  1877,  lac.  4J1.  Notices  of  •pplicitiont  to  b«  nude  in 
■uiu  sbould  be  Betred  on  Ike  next  friend  or  guardian  for  the  tnila. 

*  Cox  V.  Wright,  »  Jut.  N.  S.  »S1. 

■  Act  X  of  IB77,  sec.  464.  It  fau  been  held  in  England  that  where 
■  luit,  brought  Rgsiiut  ati  iufiiiit,  who  did  nut  appear  b/  guardian,  but 
BppeareJ  b;  an  ittonie;,  had  been  dismiiaed,  the  plaintiS  cannot  act 
uide  auch   judgment  on   tbe   ground   that  iiibnt   via  not   properly 
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These  provisions  of  the  Code  of  Civil  Procedure 

■  witL  respect  to  suits  by  and  agaiast  minora  do  not 

apply  to  auy  minor  for  wliose  person  or  property  a 

guardian  or  mani^er  lias  been   appointed  by  the 

Court  of  Wards  or  by  the  Civil  Court  under  any 

local  law.' 

unina  Uuless  ao  infant  is  properly  represented  in  a  suit 

E^^^^t-  or  other  judicial  proceedings  by  a  next  friend  or 

doU  D»t    iruardian,  as  the  case  may  be,  neither  the  decree  nor 

any  order  on  any  of  the  proceedings  therein,  will 

bind  him  or  his  estate.* 

Dutroi         Whenever  a  suit  is  brought  by  or  against  a  per- 

minor       gou  who  is  citlier  proved  to  be,  or  from  bis  appear- 

imrepra- 

MDt«i      |^Q(^  clearly   is,   a   minor,   it   is   the  duty  of  the 
Court  to  see  that  he  is  properly  represented  in  such 

represented — Bird  r,  Ptgg,  S  Barn,  and  Aid.  418.  On  tbe  tuiliari^ 
of  tliU  cue  tlie  High  Couit  in  Mahomed  Balum  v.  M»**amut  Jmmttr* 
Bibtt,  6  W.  R.  C  B.  1S3,  held  that  there  ii  no  reuon  wh;  m  ji^. 
ment  obtained  in  any  lult  b/  an  iofant  ihould  not  be  cnfuicible  in  hit 

■  Ai  to  (oits  by  and  against  wards  of  the  Court  of  Wards,  see  amlt, 
p.  129.  As  to  suits  by  and  agninit  minor  sabject  to  the  juriadictioi 
of  the  Civil  Cuurts  in  the  Mofiuail,  see  unit,  p.  ISO.  It  is  not  veiy  dear 
what  the  ezpresaiun  "  local  law  "  in  sec.  464  means.  It  is  just  possible 
that  the  expreMioD  "local  law"  might  iaclnde  the  Charter  of  (be 
Court. 

Quart. — Whether  this  provision  renders  nnnecessarj  tbe  qipoiat- 
menl  of  a  guardian  ad  liltm  in  a  suit  iu  Calcutta  where  %  manager  of 
the  estate  of  the  defendant  has  been  appointed  under  Act  XL  of  ISM. 
Apparently  not;   see  sec.  29  of  that  Act. 

'  Eadka  Kriito  Surma  v.  Bam  Chunder  Dot*,  11  W.  R.  C.  R.  900; 
Bamatoondnree  Debet  v.  Grith  Chvnder  Banerjee,  3  W.  R.  Act  X  B. 
I3B;  S.  C.  on  review,  4  W.  B.  C.  E.  106;  Subokant  Dou  r.  Sfud 
Abdool  JuUel,  30  W.  R.  C.  R.  373. 
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suit,'  nod  wben  the  Court  Ouds  tlint  a  party  to  a  suit 
is  a  minor,  and  is  not  properly  represented,  it  should 
either  strike  the  minor's  name  out  of  the  suit,  *  or 
should  stay  the  proceedings  until  such  time  as  he 
can  be  properly  represented  by  a  next  friend  or 
guardian  for  the  suit  as  the  case  mny  be. ' 

The  Court  would,  however,  have  power  to  dismiss 
the  suit  00  that  ground,  *  but  it  could  not  give  any 
costs  against  the  infant  or  bis  estate,  and  the  dis- 
missal of  the  suit  will  not  prevent  a  fi-esh  suit  on 
the  same  cause  of  action. 

The  law  does  not  recognize  any  act  of  a  minor 
when  not  having  a  guardian  before  the  Court,*  and 
the  Court  should  not  take  any  proceedings  at  the 
instance  of  the  miuor  himself,  or  allow  any  inter- 
vention on  the  part  of  the  minor." 

It  is  the  bounden  duty  of  the  Court  to  look  after    Datj  oi 
the  interests  of  the  minor.     It  should  see  that  the  iMk  *fter 
case  is  strictly  proved  against  the  minor  and  should  ■°i"«'- 
not  allow  a  decree  by  consent  against  an   infant 

>  Moorlei  Dkur  t.  Natk<m«e  Makloon,  3fi  W.  R.  C.  It.  1S4. 

*  Radhakritto  Surma  t.  Bamehunder  Dott,  II  W.  R.  G.  R.  300; 
Dhoondh  Bahadoor  t.  Priag  Singh,  17  W.  R.  O.  R.  S14. 

>  Hollo  B.  SmM,  1  B.  L.  R.  0.  C.  10  ;  Flight  v.  Oolland,  4  RuH, 
298;  BanuuoonduTtt  Uahet  t.  OriMh  Chunder  J9aner;'tfe,  4  W.  R.  C. 
K.  loe  ;  Mahomed  Hatum  v.  Mtutamttl  Jmmttra  Bibtt,  6  W.  R.  G.  R, 
183. 

*  G.  Chitinidh  t.  Bavhm  Saih,  5  Mad.  H.  C.  R.,  p.  S3A ;  OoUnd 
Da**  T.  Jo^kitien  Da*t,  2  Agra  H.  0.  Rep.  101 . 

*  Bamtuoondwe*  Sahte  T.  Orith  Ckimdtr  Bamttjet,  3  W.  R., 
Act  X.  R.  13B. 

*  SadAakruta  Siuma  t.  Ramchtmdtr  Dfi**,  11  W.  R..G.  B.  300. 
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without  fiscertamiog  timt  it  is  for  die  benefit  of  the 
infant  that  such  n  decree  should  be  made.' 

The  Court  should  not  jiermit  a  minor  to  be  joined 
as  co-plaintiff  in  a  suit  with  persons  whose  interests 
are  adverse  to  his.  When  the  Court  finds  that  a  suit 
has  been  so  brought,  it  should  require  the  minor  to 
be  made  a  defendant,  and  should  appoint  a  guardian 
for  the  suit  to  protect  his  interests.* 

The  rule  requiring  the  Court  to  protect  the 
interests  of  the  infant,  even  though  he  be  properly 
represented,  applies  to  alL  proceedings  in  the  suit, 
.  and  the  Court  should  especially  prevent  an  improper 
sale  of  the  infant's  property.  In  the  case  o£  Shaikh 
■Abdool  Kurreem  v.  Sj/nd  Jaun  AH,*  Sir  Richard 
Couch,  C.J,,  observed^: — "It  seems  to  ua  that  the 
Courts  ouglit  to  be  extremely  cnre'ul  with  regard 
to  allowing  the  property  of  minors  to  he  sold  in 
execution  of  a  decree.  These  are  cases  in  which 
the  proceedings  ought  to  be  carefully  watched,  and 
Care  ought  to  be  taken  that  the  property  of  minors 
is  not  disposed  of  except  with  proper  precautions, 
and  it  is  distinctly  made  to  appear  that  the  property 
of  the  minor  is  about  to  he  sold."  Unless  it  be  so 
VIescribed,  the  sale  will  not' pass  the  interest  of  the 
AiidOE  to  the  purchaser. 
.    As  far  as. possible,  it  is  the  duty  of  tlie  Court  to 


)  AnmeAiim  floAa  B^uhee  v.  Mungtl  Sireta;  16  W.  R.  C.  B.  2S3. 
'  Kruhnabai  Koru  Depa  Vaja  t.  Sonubai,  2  Bom.  H.  0.  Rep.  327. 
•  19W.  R.  0.  ft.  36. 
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prevent  the  minor  being  injured  by  the  fraud,  laches 
or  negligence  of  hia  guardian,  and  where  an  appeal 
has  been  struck  off  in  consequence  of  the  neglect 
or  inability  of  the  guardian  to  prosecute  it,  the 
Appellate  Court  may  restore  the  appeal.' 

A  suit  by  an  infant  should  he  intituled  "  A.  B.,  Title  at 

suit  by  o 

a  minor,  by  C.  D.,  his  next  friend,  v.  E.  F."  In  asj^f  * 
suit  against  an  infant,  the  infant  should  be  des* 
cribed  therein  as  defendant,  and  after  a  guardian 
for  the  suit  has  been  appointed  to  watch  his  interests, 
the  title  of  the  suit  should  be  A.  B.  v.  C.  D.  by 
£.  F.  his  guardian  for  the  suit. 

It  isj  however,  very  much  the  practice  in  this 
country,  in  cases  whereaminor  is  a  plaintiff,  to  iuti- 
tule  the  suit  "  A.  B.  as  guardian  of  C.  D.  v.  E.  F." 
land,  in  cases  where  a  minor  is  defendant,  to  intitule 
the  suit  "  A.  B.  v.  C.  D.  guardian  of  E.  F." 
■  In  the  case  of  Sreenarain  Mitter  v.  Sreemuthf 
Kishen  Soonderif  Dassee,*  which  was  a  suit  brought 
against  "  S.  M.  for  himself  and  as  guardian  of  his 
minor  son  N.  C.  M.,"  the  Privy  Council,  after  hold- 
ing that  the  minor  was  not  a  party  to  the  suit,  said — 
**  It  was  suggested  that  a  suit  against  the  father,  in 
his  own  right  and  as  guardian  of  his  minor  son,  was 


'  Bajtmdtr  Narain  Rae  »,  Bij'ai  Qovind  Sing,  2'  Mon.  I.  A.  181 ; 
Itanrt  litrjohitttee  r.  Perlaab  Sing,  9  Moo.  I.  A.  ISO ;  Orphan  Board 
T,  Vox  Reenen,  I  Kiiftpp.,  P.  C.  Rep.  83. 

•  11  B.  L.  R.  19t  i  St  C,  Noggmdro  Chundro  JUUlro  y.  S.  JU. 
SithtH  SoondoTji  Daute,  Id  W.  It.  G.  B.  139. 
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tantamount  to  a  suit  against  the  father  and  the  son. 
But  that  is  not  correct.  If  the  son  bad  been  made 
a  co-defendant,  it  irould  bare  been  necessary  to 
have  a  guardian  appointed  for  him.  If  the  child 
was  adopted,  liis  natural  father  was  not  his  guardian. 
In  a  suit  by  the  plaintiff  to  set  aside  the  deeds 
upon  the  ground  that  there  had  been  no  adoption, 
the  plaintiff  had  no  more  authority  to  constitute 
the  father  the  guardian  of  his  sou,  by  suing  him  as 
guardian,  than  the  father  would  liare  had  to  con- 
stitute the  plaintiff  the  guardian  of  the  child,  if  he 
bad  sued  her  for  a  declaration  thdt  the  child  had 
been  validly  adopted." 

There  are  other  cases  decided  by  the  Indian 
Courts  of  Law  on  the  same  question.'  The  result 
of  such  cases  seems  to  be  that  the  form  or  title  of 
the  suit  is  not  mateiial,  provided  that  the  infant  be 
represented  by  a  properly  constituted  guardian  for 
the  suit,  or  by  a  person  entitled  to  represent  him 
under  the  provisions  of  Act  XL  of  1858.*  In  suits 
brought  by  or  against  wards  of  tlie  Court  of  Wards, 
the  provisions  of  the  Court  of  Wards  Act*  with 
respect  to  such  suits  must  be  strictly  followed.^ 

■  Moiigola  Douee  t.  Saroda  Dotsee,  12  B.  L.  £.,  App.  a  ;  S.  C, 
20  W.  R.  C.  R.  4B ;  Abdool  Hsb  v.  MUterjtet  Singh,  23  W.  R.  G.  R. 
348;  Abdoal  Hye  7.  Bontt  Ptrthad,  21  W.  R.  C.  R.  228;  Komnl 
Chunder  Sen  v.  Surbetiur  Dou  Ooopto,  21  W.  R.  C.  R.  298; 
Sher-/»tol!ah  Ckoivdhry  v.  S.  M.  Abedoovitta  Bibee,  17  W.  R.  C.B. 
374 ;  Nahaitaip  Chimder  Siriar  v.  Keliaalk  Pal,  3  B.  L.  B.,  App.  130. 

•  Sea  ante.  Lecture  IV, 

>  Act  IV.  (li.  V.)  of  1870,  sec.  69.  See  aatf,  Lecture  III,  p.   126. 

•  See  ante,  p.  127. 
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Similarly  iu  suits  by  infants,  if  it  appears  that 
they  are-  properly  represented  by  a  next  friend,  tbe 
form  of  the-  title  of  the  suit  is  immaterial. 

Whea    the    fact   of  tbe  minority    of  a    person  Bnrden 

•^  "^  Ol  proof 

(whether  a  party  to  tbe  suit  or  not)  is  in  issue  'n^ij^i^- 
Jlie  suit,  the  burden  of  proving  minority  generally  '^*" 
falls  upon  tbe  person  alleging  it.'  It  has,  bowerer, 
been  held*  that  in  a  suit  by  a  ward  against  bis 
guardian  for  the  possession  of  bis  property,  the 
plaintiff  alleging  that  be  has  attained  majority,  it  is 
for  tbe  plaintiff  to  prove  that  be  bas  arrived  at  that 
age. 

PHmd  /acie  tbe  Court  considers  every  party 
to  a  suit  to  be  an  adult,,  and  this  presumption  must 
be  clearly  rebutted'  by  tbe-  appearance  of  the  alleged 
minor,  and  any  positive  evidence  as  to  bis  age, 
which  be,  or  tbe  person  alleging  bis  minonty,  is 
bound  to  produce.' 

Tbe  appearance   of  tbe   alTeged  minor   may   be 

■  Nit  Monet  Chowdhry  t.  Sfuitt.  Zvheenmitta  EAamm,  8  Vf.  B. 
C.  R.  371. 

*  Joy  Ttn^  Douat  Choadhrain  t.  Roi/ehiuider  Ohoie,  1  W.  B. 
C.  B.  136. 

*  Shtebtunliur  Dan  t,  Ulieichunder  Agch,  18  8,  D.  A.  889 ;  Ooar 
Doflloyf.  Shar/oo  NiMia  Khaloon,  B  S.  D.  A.  94;  Khetlermohm 
Ghote  T.  Hameiiur  Ohoie,  W.  R.  18S4,  C.  R.  804;  Kaltt  Hotdar  v. 
Sreeram  Ohou,  W.  R.  1864,  C.  R.  366  ;  Contra.  Cheyl  Naraa  Singh 
T.  Bunwaree  Singh,  23  W.  R.  C.  R.  398 ;  and  Joyehundtr  Rate  y. 
Hhyrab  Chunder  Baa,  cited  iu  Uroughtoti'i  Civil  Frueedure,  4tb  Edn., 
p.  571.  See  also  Moorlet  Dhta-  v.  Nalhonee  Mahlorm,  25  W.  R.  G.  R. 
184.  The  English  Law  is  the  Hune  on  thia  ptlm—Borthvick  t. 
Carrulhert,  I  T.  B.  648. 
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taken  into  cotisiderution,  but  it  would  rarely  be 
sufficient,  and  tbe  decision  Trttb  respect  to  tbe  issue 
of  minority  must  rest  mainly  upou  positive  evidence 
more  particularly  wben  be  has  ou  otber  occasions 
acted  as  an  adult.' 

Tbe  Mahomednn  latr  provides  tbat  wben  a  boy 
or  girl  approacbes  tbe  age  of  puberty,  and  tliey 
declare  tbemselves  adult,  and  their  outward  appear- 
ance indicates  nothing  to   tbe   contrary,   tbeir  de- 
claration must  be  credited,  and  tbence  they  become 
subject  to  all  the  laws  affecting  adults.' 
or      There  is  a  class  of  cases,  which  only   indirectly 
iien  form  a  portion  of  the  law  of  infants.     Those  cases 
"•   are  where  a  suit  is  bi-ougbt  on  behalf  of  or  against 
an  adult,  as  though  he  were  an  infant.     The  proper 
course   in   these   cases   for  the  opposite  party  to 
pursue,  is  to  apply  to  have  the  plaint  taken  off  tbe 
file  or  amended.    If  be  does  not  do  so,  tbe  addition 
of  a  next  friend  or  guardian  should  be  taken  aa 
surplusage. 

If  tbe  suit  ia  brought  or  a  decree  is  made  without 
tbe  knowledge  of  the  alleged  infant,  it  will  not  bind 
him  unless  he  appear  at  the  hearing  or  acquiesce 
in  the  decree.     This  mistake  can   never  prejudice 

>  Kalte  Holdar  v.  Srteram  Qkote,  W.  R.  1S64,  C.  K.  366;  nA 
Other  caaei,  ante  p.  427,  iiot«  3. 

*  Shumioon  Nina  Begum  v.  Aihntfooa  Nina,  1  MorIe;*8  IKg.  Tit. 
Infant,  p.  303 ;  Macnagbten'a  PrecedeiiU  of  Udliomedan  Law,  chap. 
TJ.,  CMC  17 ;  Hedajra,  vol.  iii.,  p.  483,  'i'agore  Lcctui-cs  foi  1873,  pp. 
474, 470. 
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the  opposite  party.  In  the  cnse  of  Shamn  Chum 
Ghote  y.  Taruknath  Mvkkopadhya*  the  father  of  a 
defendant  filed  an  appeal  fi'om  the  judgment  of  the 
first  court,  deBcribing  his  son  as  a  minor.  It  after- 
wards appeared  thnt  tlie  defendant  was  not  a  minor, 
and  the  Lower  Appellate  Court  refused  to  pass  an 
order  allowing  the  appeal  by  the  father  to  stand  as 
nn  appeal  by  the  defendant.  The  High  Court  held 
that  the  Lower  Appellate  Court  could,  in  the  exercise. 
of  its  discretion,  allow  tlie  appeal  to  stand  as  an 
appeal  by  the  defendaDt,  but  that  the  High  Court 
could  not  interfere  with  the  order  on  special  appeal. 

The  following  are  the  provisions  of  the  Civil  Pr«ednra 
Procedure  Code*  with  respect  to  suits  or  applications  "^ori"/ 
on  belialf  of  an  infant,  which  are  pending  at  the  ^dlug!'* 
time  such  infant  attains  the  age  of  majority. 

*'  Section  450.  A  minor  plaintiff,  or  a  minor  not 
a  party  to  a  suit,  on  whose  behalf  an  application  is 
pending,  on  coming  of  age,  must  elect  whether  he 
will  proceed  with  the  suit  or  application.' 

"  Section  451.     If  he  elects  to  proceed  with  it,  he  w'ltn 
shall  apply  for  an  order  discharging  the  next  friend, «'«""» 
and  for  leave  to  proceed  in  bis  own  name.  "'""  ""*• 

■  3B.  L.  R,,  App.  na. 

»   Act  X.  of  1877. 

*  III  the  cnae  of  Stadkabckiaider  Chowdhry  v.  BuiUftttrtt  Delia 
(12  W.  It  C.  R.  102;,  nbere  tbo  suit  Lnil  been  dismissed  hy  the  luirer 
Appellate  Court  an  the  ground  that  the  minor  plnintilT  was  not  prnperlj 
repreieiited,  the  High  Court,  after  tbe  miuor  ha<l  atbiiiieU  lutjoritj, 
permitted  bim  to  continue  tbe  suit,  but  on  the  terms  that  be  should  firat 
ptLj  oil  the  coDts,  uf  tlie  defeuduut,  inoucred  up  to  ihst  tiiuc. 
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The  title  of  the  suit  or  application  shall,  in  such 
cose,  he  corrected  so  as  to  read  tliencerortli  thus  : 

"  A.  B.,  late  a  minor,  hy  C.  D.,  his  next  friend,  but 
now  of  full  age. 
men  he  »  SectioD  452.  If  Le  electa  to  ahandoQ  the  suit  or 
'^""*"'' ■'■  application,  he  shall,  if  a  sole  plaiutiff,  or  sole 
applicant,  apply  for  an  order  to  dismiss  the  suit  or 
application  on  repayment  of  the  costs  incurred  by 
the  defendant  or  respondent,  or  which  may  have 
been  paid  by  his  next  friend. 

"  Section  453.    Any  application  under  sectiou  451 

or  section  452  may  be  made  ex  parte  ;  and  it  nsust 

be  proved  by  affidavit   that  the  late   minor  has 

attained  his  full  age. 

uinor  CD-       "  Section  454.     A  minor  co-plaintiff,  on  coming 

pUiuliff.  ■,■,..  I.  I 

of  age,  and  desiring  to  repudiate  the  suit,  must 
apply  to  have  his  name  struck  out  as  co-plaintiff; 
and  the  Court,  if  it  find  that  he  is  not  a  necessary 
party,  shall  dismiss  him  from  the  suit  ou  such  terms 
as  to  costs  or  otherwise  as  it  thinks  fit. 

"  Notice  of  the  application  shall  be  served  on  the 
next  friend  as  well  as  on  the  .  defendant  ;  and  it 
must  be  proved  by  affidavit  that  the  late  minor  has 
attained  his  full  age.  The  costs  of  all  parties  of 
such  applications,  and  of  all  or  any  proceedings 
theretofore  had  in  the  suit,  shall  be  paid  by  such 
persons  as  the  Court  directs. 

"  If  the  late  minor  be  a  necessary  party  to  the  suit, 
the  Court  may  direct  him  to  be  made  a  defendant. 
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"  Section  455  .If  any  minor  on  attaining  mnjority, 
can  prove  to  the  satJs&ction  of  tbe  Court  that  a  suit 
instituted  in  liis  name  bj  a  next  friend  was  un- 
reasonable or  improper,  be  may,  if  a  sole  plaiiititf, 
apply  to  have  tbe  suit  dismissed.  Notice  of  tbe 
application  shall  be  served  on  all  the  parties 
concerned  ;  and  the  Court,  on  being  satisfied  of 
such  unreasonableness  or  impropriety,  may  grant 
the  application,  and  order  the  next  friend  to  pay 
the  costs  of  all  parties  in  respect  of  the  application, 
and  of  anything  done  in  the  suit" 

The  next  friend  of  an   infant  cannot  after   liis^*';,'J''^* 
ward  has  attained  majority,  and  has  elected   not  to  """'  •""• 
go  on  with  a  suit  or  application  commenced  on   bis 
behalf,  insist  on  continuing  such  suit  or  application.' 
If  he  has  incuiTed  any  costs  be  has  a  sufficient 
remedy  for  them  against  his  late  ward.* 

Similarly,  a  next  friend  cannot  continue  a  suit 
after  the  death  of  the  infant* 

A   minor  caonot  dispose   of   his  property    by^.'""' 
will.*      The    Succession    Act,    however,    permits 


<  Hani  Biituprya  Fatmaili  t.  Baiudeb,  6  B.  L.  S.  100;  S.  O.,  13 
Moo.  1.  A.  602,  and  15  W.  R.  P.  C.  19. 

•  8e«  antt,  p.  416. 

*  Hulodhur  Aoy  Chmodhry  t.  Judooaath  Uooherjis,  14  W.  fi.  C.  R. 
162. 

*AetXof  1S6S,  nee.  46,  incnrprirated  io  the  Hindu  WilU  Act 
XXI  of  1870.  Qaare. — Wlietber  ■  per*un  wUu  attains  uuijoritjr  at  31 
(•ee  Mb,  p.  29)  cu,  after  ht  hat  attaiaed  IS,  make  a  tiill,  aee 
tmie,  p.  30. 
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a  minor,  whatever  his  nge  may  be,  to  appoiot 
a  guardian  or  guardians  for  his  chiM  during 
minority.' 

An  iufaut  who  has  arrived  at  the  age  of  discretion, 
tliat  is  to  say  the  age  of  15  years,  can  under  the 
Hindoo  law  prevalent  in  Bengal,  make  a  valid  adop- 
tion or  give  a  valid  permission  to  adopt.*  Where, 
however,  he  is  a  ward  of  the  Court  of  Wards  no 
adoption  by  him  or  permission  to  adopt  given  by 
Iiim  is  valid  without  the  previous  consent  of  the 
Lieutenant-Governor.' 

The  fact  of  a  widow's  minority  has  been  held  to 
afford  no  valid  objection  to  an  adoption  effected  hy 
her  under  instructions  from  her  deceased  husband, 
inasmuch  as  in  that  case  the  adoption  is  considered 
as  the  act  of  the  deceased  husband.* 

An  infant  may  be  appointed  a  trustee ;  but 
he  cannot  exercise  any  power  which  requires  the 
application  of  prudence  and  discretion.     An  infant 

*  Act  X  of  183S,  seo.  47.  The  331st  section  of  Act  X  of  1865 
enacts  that  the  provisjona  of  that  Act  shnll  not  apply  to  intestate  or 
teatnmentar;  lucceision  to  the  property  of  ati;  Hindu,  Mabomedan  or 
Buddhist.  It  maj  be  a  quoitjon  whether  «ec,  47  hns  anj  ajiplication 
to  intestate  or  lestnmenturj  succession,  as  a  father's  right  to  appoint  t 
guardian  of  Lis  children  does  not  depend  oa  the  succesdun  of  his  pro- 
perty to  them.    See  ante,  p.  40. 

*  Jitmotma  Dauya  v.  Jiatnatoondari  Daitga,  1  I.  L.  R.,  Gale  Ser. 
289  ;  S.  C.  L.  R.  3  I.  A.  72  and  25  W.  R.  C.  R.  ns,  liigettdranaram 
Lakoree  v.  Saroda  Soondwee  Datee,  15  W.  B.  C.  R.  348. 

■  Act  IT  (B.  O.)  of  1870,  sec.  74,  see  ante,  p.  145. 

*  Itnttigan  on  Aduption,  p.  30.  Shamuskuni'B  VjavutliB  Diirpana, 
p.  770. 
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devisee  in  trust  for  sale,  even  if  lie  liave  do  bene- 
ficial interest,  cannot  sell.' 

In  cases  to  whicb  the  English  law  is  applicable,  HigbOmrt 
the  High  Court  nifty  within  the  local  limits  of  its*PE»>°t 
extraordinary   original   civil  jarisdiction*  appoint '1^ 
new  trustees  in  place  of  minor  trustees,  *  but  such 
appointment  would  generally  be  without  prejudice 
to  nn  application  by  the  infant  to  be  restored  to  the 
trusteeship  on  attaining  majority/ 

The  Indian  Trustee  Act  *  contained  the  follow- 
ing provision  with  respect  to  minor  trustees  in  cases 
to  which  the  English  law  is  applicable.* 

"Sections.     Where  any  minor  shall  hold  anynighcourt 
immoveable  property  upon  any  trust  or  by  way  of '«y  «>»««■ 
mortgage,  it  shall  be  lawful  for  the  High  Court  to  ^^^ 
make  an  order  vesting  such  property  in  such  person  ^^^"^ 
or  persons  in  sucli  manner  and  for  sncb  estate  as  the 
toid  Court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  minur  trustee  or  mortgagee 
had  attained  his  majority  and  had  duly  executed  a 
eonveyance  of  the  property  in  the  same  manner  for 
the  same  estate. 

"Section  9.    When  any  minor  ^  shall  be  entitled  coDtiDKcnt 

'  Simpson  on  Infnnts,  p.  102, 

*  See  Act  XXVII  of  1866,  ««.  3: 

*  See  Act  XXVU  of  lS66,sec.  36.  See  Act  XXVIU  of  t86«, 
■ec.  S4. 

*  In  re  Skelmertloie,  39  L.  J.  Ch.  474. 

'  XXVII  of  1866.  •  See.  3. 

'  Sec.  17  contains  ft  Bimilu'  provision  with  reapect  to  an  nnboro 
^«non  or  s  cUw  of  unboin  peTMinc 
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wl'^dd*'  **  *"'y  C0DtanB;ent  right  in  any  immoTeable  property 
JJJ^-  upon  any  trust  or  by  way  of  mortgage,  it  sliall  be 
lawful  for  tlie  High  €ourt  to  make  an  order  wholly 
releasing  such  property  from  sueh  eontiogent  right, 
or  disposing  of  the  same  to  such  person  or  persons 
as  the  said  Court  shall  direct ;  and  tlie  order  shall 
have  the  same  effect  as  if  the  minor  bad  attained 
his  majority,  and  had  duly  executed  a  deed  so 
releasing  or  disposing  of  the  contingent  right. 
Fown  to  "  Section  20.  In  every  case  where  the  High  Court 
pereonto  shall,  Under  the  provisions  of  this  Act,  be  enabled  to 
make  an  order  having  tlie  effect  of  a  conveyance  of 
any  immoveable  property,  or  having  the  effect  of  a 
release  or  disposition  of  the  contingent  right  of  any 
pei'soD  or  persons,  born  or  unborn,  it  shall  also  be 
lawful  for  the  High  Court,  should  it  be  deemed 
more  convenient,  to  make  an  oirder  appointiDg  a 
person  to  convey  such  property,  or  release  or 
dispose  of  such  contingent  right,  and  the  con- 
veyance or  release  or  disposition  of  the  person 
so  appointed,  shall,  when  in  conformity  with  the 
terms  of  the  order  by  which  he  is  appointed,  have 
the  same  effect,  in  conveying  the  property,  or 
releasing  or  disposing  of  the  contingent  right,  as  an 
order  of  the  High  Court  would  in  the  particular 
case  have  had  under  die  provisions  of  this  Act 
In  every  case  where  the  High  Court  shall,  under 
the  provisions  of  this  Act,  be  enabled  to  make  an 
order  vesting  in  any  person  or  persons  the  right  to 
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transfer  any  stock  traasferiible  in  the  books  of  any 
Compftny  or  Society  established  or  to  be  established, 
it  shall  also  be  lawful  for  tire  High  Court,  if  it  be 
deemed  more  conveoTent,^  to  make  an  oilier  direct- 
ing the  Secretary  or  any  Officerof  such  Company  or 
Society  at  once  to  transfer  or  join  iit  transferring 
the  stock  to  the  person  or  persons  to  be  named  in 
the  order,  anJ  tlris  Act  shall  be  a  full  and  complete 
indemnity  and  discharge  to  all  Companies  or 
Societies  and  tlieir  officers  and  servants  for  all  acts 
done  or  permitted  to  be  done  pursiiaut  ther«to. 

*' Section  30.     When  any  minor  shall  be  8(Jelypo»r«to 
entitled  to  any  stock  or  Govei-nment  securities  upon  or>iei  for 

■'  '^         ihe  InmB- 

any  trust,  it  shall  be  lawful  for  tlio  High  Court  to  ^"p"o("i- 
make  aa  order  vesting  in  any  peraon  or  persons  the  Ji!^i'^i* 
right  to  transfer  such  stock  or  Government  secu-  minor 
rities,  or  to  receive  the  dividends,  interest,  or  income 
thereof.  When  any  minor  shall  be  entitled  jointly  with 
any  other  person  or  persons  to  any  stock  or  Govern- 
ment secuiities  upon  any  trust,  it  shall  be  lawful  for 
the  said  Court  to  make  an  wder  vesting  the  right  to 
transfer  such  stock  or  Government  securities,  or  to 
receive  the  dividends,  interest,  or  income  thereof, 
either  in  the  person  or  persons  jointly  entitled  with 
the  minor,  or  in  him  or  them  together  with  any 
otlier  person  or  persons  the  said  Court  may  appoint 

*'  Section  46.     Where  any  minor  or  person  of  un-  u<yn»r 
sound  mind  shall  be  entitled  to  any  money  payable  in  mmw  in 

diacbatgl 

discbarge  of  any  immoTeableproperty,8tock,  Govern- "'  pJ!^,,^ 
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veredno-  ment  securities,  or  thing  in  action  conTCjed  or 
^"^  transferreti  under  tliis  Act,  it  sball  be  lawful  for  tlie 
person  hy  whom  such  money  is  payable  to  pay  the 
same  into  tlie  High  Court,  in  trust  in  any  eause 
then  depending  concerning  such  money,  or  if  there 
shall  be  no  such  cause,  to  the  credit  of  such  minor 
orpersonofunsound  mind,subject  to  the  order  ordis- 
position  of  the  said  Court ;  and  it  shall  be  lawful  for 
the  said  Court,  upon  petition  in  a  summary  way,  to 
order  any  money  so  paid  to  be  invested  in  Govern- 
ment securities,  and  to  order  payment  or  distribution 
thereof,  orpaymentof  tlie  dividends  or  interest  ttiere- 
of,  as  to  tlie  said  Court  shall  seem  reasonable." 
Appiiea-         Applications  under  the  Indian  Ti-ustee  Act  must  he 

10  betaadt.  jjy  petition  supported  by  affidavits  or  other  evidence.' 
Co8(»oi  Full  powers  as  to  the  costs  of  applications  are 
HOE..        gjygQ  tp  t|,g  High  Court  by  that  Act.' 

Minor  CRD-     Letters    of   administration   to  the    estate    of  a 

11  ot  take 

ofliini'l?''  deceased  person,*  or  probate  of  his  will,*  cannot 
f^b,^'  ^^  granted  to  a  minor. 


•  Act  XXVII  0/1866,860.40.    •  Act  XXVlt  of  1866,  sece.42449. 

*  Act  X  of  uefi,  lea/ 189,  extended  to  Hiodui,  Jewi,8ikbB,  uid  Bud- 
dbi'Bts  by  the  Hindu  Wills  Act  (XX.l  of  1B7I>.)  TLere  is  a.  quution 
Irbether  persona  «bo  attain  tbe  age  of  ranjuritj  at  21  can,  between  tbe 
t^  ef  18  and  21,  tnke  out  letters  <^  admioiatration,  aod  do  other  acta 
wbicb  Act  X  of  1865  ptubibits  miDors  from  doing.  See  aUt,  Lecture  I, 
p.  30.    Tbe  21fltb  section  of  Act  X  of  1865  seems  to  d^ew   that  any 

-  penon  who  bia  attained  the  age  of  IS  jeara  can  take  out  Icttais  of 
admiaistratioD. 

*AetXof  1S6S,  leo.  IBS,  incorporated  ID  the  Hindu  Wills  Act  (XXI 
of  1870.) 
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When  a  miaor  is  sole  executor  or  sole  i-esiduarj 
legatee,  letters  of  administration,  witlj  the  will  annex- 
ed, may  be  granted  to  the  legal  guardiao'  of  such 
minor  or  to  such  other  person  as  the  Conrt  shall 
tliink  fit  until  the  minor  shall  hare  completed  the 
age  of  18  years,  at  which  period,  and  not  before, 
probate  of  the  will  may  be  granted  to  bim.* 

Wiien  there  are  two  or  more  minor  executors  and 
no  executor  who  has  attained  majority,  or  two  or 
more  residuary  legatees  and  no  residuary  legatee 
who  has  attained  majority,  the  grant  shall  be  limit- 
ed until  one  of  them  shall  have  completed  the  age 
of  18  years.' 

Infants  (including  infants  en  ventre  sa  mere)  are  Ha?  t>k« 

,  .  ,  bydeviw 

not  incapacitated  from  taking  by  devise  or  bequest  <»  ^'"^ 
though    they   cannot    manifest    their  acceptance. 
Acceptance  will  be  presumed  unless  such  presump- 
tion will  work  injury  to  the  devisee  or  legatee.*    A 
minor  can  also  take  hy  succession. 

*  Se«  ant*.  Lecture  II.  ■*  to  tlie  right  of  gurinliaDshIp  of  intnon. 

■  Act  X  of  ISPS,  tec  2IS,  inoorponted  In  the  Hindu  Wills  Act  (XXI 
of  1870.)  See  Cootee'  Fmetice  of  the  Court  of  Probate,  p.  99.  Under 
the  AdminutraUir-Generari  Act  (tl  of  lgT4)8ea.  IS,  an j  letters  of 
■dminiitratiou,  or  lettera  ad  eoll^tnda  bona  grunted  bj  tbe  Higb 
Conrt  shnll  be  granted  to  the  AdnuaUtntor-Generml  unku  they  are 
ftranted  to  the  next  of  kin  of  die  deceued,  and  he  \»  to  be  deened  bjr 
mil  the  Courts  In  the  Preeidenc]'  to  beTS  •  right  to  lettera  of  admiois' 
tration  in  preference  to  that  of  vnj  person  merelj  on  the  gronod  of  hia 
being  a  creditor,  a  legatee  other  tbaa  a  uuivenal  legatee,  or  k  friend 
of  the  deceased. 

*  Act  X  of  1 665,  80%  3IS,  inoorpurated  in  the  Hinda  Willi  Act  (XXI 
ofl870).    SeeCootes'Fraciiceof  the  Coutt  of  Probate,  p.  IOiSl 

*  Jannan  ou  Wills,  3rd  edo.,  pp.  70-71. 


DiQitized^yGOOgle 


438  INFANT  ftXBCUTOR,  [lBC.   XII. 

A  minor  can  receive  a  gift,  but  his  acceptAoce 
is  voidable.  Under  Mahomedan  law  there  can  be 
no  Talid  gift  tritliout  an  actual  cbangeof  possession;  ^ 
but,  in  tbe  case  of  a  gift  to  a  miDor,  seisin  by 
tlie  guardian  is  sufficient.*  Wben  the  guardian  is 
himself  the  donor,  no  formal  delivery  or  change  of 
possession  is  necessary,  provided  that  it  appear 
that  there  is  on  bis  part  a  real  and  bondjide  inten- 
tion to  make  a  gift  to  the  minor.* 
Gift  or  The  Official  Trustee  Act*   pvovides  that  if  any 

legacy  la 

!"'«"""•?  infant  or  lunatic  he  entitled  to  any  gift  or  legacy  or 
iSS'w.  residue  or  share  thereof,  the  executor  or  adminis- 
trator by  whom  such  legacy,  residue  or  share  may 
be  payable  or  transferable,  or  tbe  party  by  whom 
such  gift  may  be  made,  or  any  trustee  of  such  gift, 
legacy,  residue  or  share  may  with  the  leave  of  High 
Court,  previously  obtained  by  motion  made  on 
petition;  pay  or  transfer  the  same  to  the  Official 
Trustee. 

So  far  however  as  a  legacy  which  is  immediately 
payable  is  concerned,  it  is  very  doubtful  whether 
this  provision  has  not  been  impliedly,  though  not 

'  Mtciiagli ten's  Mabomedan  Liw,  elmp.  v,  princ.  6. 

*  Monlvu  Wajoed  AU  t.  Moulvie  Abdool  Ali,  W.  R.  1S64  Q 
R.  121;  Macn^hUu'sMaliomedan  Law,  Frecedenta,  chap.  IT,  cuet 
19,  20,  and  21. 

*  Amttroonitta  Khaioon  v.  Abadooniiia  Khatoon,  IS  B.  L.  R.  fi^; 
8.  C  23  W.  R.  a  B.  208;  Syed  Oyazoodten  Hyier  r.  itfwtt  Fatmm 
Begum,  I  Agra  B.  G.  Rep.  23S ;  Uacnaglitea'a  f  rinuples  of  U«ho- 
tuedan  Lew,  cbap.  t,  princa.  9  and  10, 

*  Act  XVU  of  1S64,  KO.  32. 
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expressly,  repealed  by  tlie  308th  seetion  of  the  In- 
diaD  SucceBsiou  Act,  which  is  as  follows  : — 

"Where,  by  the  terms  of  a  bequest,  the  legatee  PiTmeot 
is  entitled  to  the  immediate  payment  or  possession  into  Coari. 
ofthe  money  or  thing  bequeathed,  but  is  a  minor,  and 
there  is  no  direction  in  the  will  to  pay  it  to  any 
person  on  his  behalf,  the  executor  or  administrator 
shall  pay  or  deliver  the  same  into  the  Court  of  the 
District  Judge,'  by  whom  the  probate  was,  or 
letters  of  administratioa  with  the  will  annexed  were, 
granted,  to  the  account  of  the  legatee,  unless  the 
legatee  be  a  ward  of  the  Court  of  Wards  ;  and  if 
the  legatee  be  a  ward  of  the  Court  of  Wards  the 
legacy  shall  be  paid  into  that  Court  to  his  account, 
and  such  payment  into  the  Court  of  the  District 
Judge,  or  into  the  Court  of  Wards,  as  the  case  may 
be,  shall  be'  a  sufficient  discharge  for  the  money  so 
paid;  and  such  money  when  paid  in  shall  be  invest- 
ed in  the  purchase  of  Goremment  securities,  wbicli, 
with  the  interest  thereon,  shall  be  transferred  or 
paid  to  the  person  entitled  thereto,  or  otherwise 
applied  for  his  benefit  as  the  Jndge  or  the  Court  of 
Wards,  as  the  case  may  be,  may  direct." 

Whenever  a  person  dies  leaving  property,  move-  wrongftii' 
able  or  immoveable,  and  the  person  entitled  by  sue*  ^^nj 
cession  to  such  property  is  a  minor,  any  aeent,  rela-  >■>'■"( 

i       t^        -^  I        J      a        1  entitled  to 

tive,  or  near  friend,  or  the  Court  of  Wards  in  cases  •'«»^- 

>  In  aec.  2,  "  DiiUiot  Judga  "  is  defined  u  tlie  Jndga  of  »  principtl 
GtU  Court  of  origiiul  joritdiction. 
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within  their  cognisance,  raaj,  either  after  actual 
possession  lias  been  taken  by  another  person,  or 
when  forcible  means  of  seizing  possession  are  appre- 
bended,  ai>plj  to  the  Jud^e  of  the  Coart  of  the 
District,  where  any  part  of  the  property  is  found,  or 
situate,  for  relief  against  such  wrongful  possession.' 
The  Judge  on  being  satisfied  by  evidence  that 
there  are  strong  reasons  for  believing  that  the  party 
in  possession  or  taking  forcible  means  for  seizing 
possession  has  no  lawful  title,  and  that  the  minor  is 
really  entitled  and  is  likely  to  be  materially  preju- 
diced if  left  to  the  ordinary  remedy  of  a  regular 
-suit,  and  that  the  application  is  made  bond  /Ide, ' 
.shall  cite  the  party  complained  of  and  give  notice 
of  yacaut  or  disturbed  possession  by  publication, 
and  after  the  expiration  of  a  reasonable  bme,  shall 
.determine  summarily  the  right  to  possession  (sub- 
ject to  a  regular  suit  by  either  party)*  and  shall 
.deliver  possession  accordingly/ 
Appoint-  ■  The  Judge  is  further  empowered  to  appoint  one 
a^aior.  -or  more  curators  to  have  the  custody  of  such  pro- 
perty during  the  pendency  of  such  summary  suit,* 

*  Act  XIX  uf  1841,  seea.  I  ii2.  There  ii  nothing  in  this  Act  to  liimt 
tlie  territorial  extent  of  its  aperfttion,  but  the  fftct  that  the  J ud^,  if 
be  does  not  act  in  conformitj  vith  tbe  report  of  the  Collector,  niiet 
fbrward  ft  BUtementolhiareMons  to  the  Court  of  Sadnr  Dimoi  Adala^ 
•eemato  shew  tlitt  the  Act  i*u  not  intended  to  appl;  to  Calcntbt. 

*ActXIXof  l841,Bec».  3&4. 
■AetXIXoflS4I,  sees.  4  31  17. 
*ActXIXoflS4I,  aec.  4. 

*  Act  XIX  of  1841,  see.  6.  Ai  to  the  powen  ind  doties  of  soch 
cnrAtvn,  see  Uut  Act. 
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provided  that  vben  a  Public  Curator  bas  been  ap- 
pointed for  his  district  the  Judge  is  bound  to  nomi- 
nate tiie  Public  Curator,  curator  of  such  property.' 

The  Administrator-Geueral's  Act '  gives  to  the  Adminit, 
Hieh  Court  power  to  direct  the  Admialstrator-Gen-  Q("<ni 
eral  to  apply  for  letters  of  adraiulatratioa  of  the  effects  ^i^i*^ 
of  any  person,  who  shall  bare  died  leaving  assets  Jm"-^ 
within  the  local  limits  of  its  ordinary  original  civil 
jurisdiction,  when  the  Court  is  satisfied  that  danger 
is  to  be  apprehended  of  the  misappropriation,  deteri- 
oration or  waste  of  such  assets  unless  letters  of 
administration  are  granted.     The  application  to  the 
Court  for  such  direction  may   be  made  by  a  friend 
of  a  minor  interested  in  such  assets,  either  as  credi* 
tor,  legatee,  next  of  kin,  or  otherwise.   - 

The  High  Court  bas  also  power'  in  cases 
where  such  danger  is  apprehended  to  authorize 
and  enjoin  the  Administrator-General  to  collect  and 
bold  such  assets  until  the  right  of  succession  or 
administration  is  ascertained. 

When  a  document,  purporting  to  be  executed  t^J^^5' do- 
by  a  person  who  appears  to  be  a  minor,  is  present-  ^^?,td 
ed  for  registration,  it  is  the  duty  of  the  registering  '  ''""' 
officer  to  refuse  to  register  the  same.* 

■  Act  XIX  of  1841,  wo.  19.  ■  21  of  1874,  wo.  17. 

*ActIIofl874,  wc  18. 

'Act  III  of  1877,  wo.  SS,  we  lec  32,  which  (h«  deSnition  af 
reprewntative,  mo.  3)  kIIowh  a  guardian  to  prawnt  for  regUtratlon 
dixfomeuta  executed  bj  aa  inrut.  See  Aet  VllL  of  1871,  aaca.  3,  39, 
and  33. 
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SCm!"'  "^^^  notices  to  infaots,  as  for  instance  notices  of 
foreclosure,  should  be  served  on  the  guardian  of 
the  infaat's  estate.' 

fiowra-        Any  deposit  made  by  or  on  behalf  of  a  minor  in 

Hi(^  Bank  a  Government  Savings  Bank,  may  be  paid  to  him 
personally,  if  he  made  the  deposit,  or  to  his 
guardian  for  his  use,  if  the  deposit  was  made  by 
any  person  other  than  the  minor,  together  with 
the  interest  accrued  thereon? 

The  receipt  of  any  minor  or  guardian  for  money 
paid  to  him  under  this  provision  is  a  sufficient  dis* 
charge  therefor. 

The  crimiual  law  cont^us  certain  special  provi- 
sions with  respect  to  the  persons  of  minors. 

inMrmarm     Sexual  itrtd'course  with  a  female  infant  under 

with  idfint 

undct  io.  ten  years  of  age,  whether  with  or  without  her  con- 
sent, is  punishable  as  rape.' 

Kidnap-        Whoever  takes  or  entices  any  minor,  under  four- 
ping.  •'  '  _ 

teen  years  of  age  if  a  male,  or  under  sixteen  years 

of  age  if  a  female,  out  of  the  keeping  of  the  lawful 

guardian  of  such  minor  or  of  any  person  lawfully 

entrusted  with  the  care  or  custody  of  such,  minor, 

without  the    consent  of    such  guardian  or  other 


<  Mamonee  Debea  t.  yVontuAm  Da*,  7  W.  R-  P.  0.66;  S.Ci 
Moo.  I.  A.  392  ;  KUhenmo/um  MitUr  i.  KtuUtrmonte  Dtuue,  2  Huj 
196 ;  8,  C.  Marsh.  313. 

*  Act  V  of  1873,  sec  4;  see  GaxeUe  of  India,  ISdi  Deoenbei^ 
1874,  p.  602. 

•  Act  XLV  of  1860,  Kc.  373. 
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person,  is  said  to  kidaap  such  minor,'  and  is  punish- 
able tberefor.^ 

Kidnapping  is  an  offence  independently  of  theconiem  ot 
consent  of  the  minor,  and  to  constitute  the  offence  '"""■^ 
it  is  not  necessary  that  the  kidnapping  should  hare 
been  by  force  or  fraud.' 

This  provision  with  respect  to  the  offence  of 
kidnapping  does  not  extend  to  the  act  of  any  person 
who  in  good  faith  believes  himself  to  be  tlie  father  of 
an  illegitimate  child,  or  who  in  good  faith  believes 
himself  to  be  entitled  to  the  lawful  custody  of  such 
child,  unless  such  act  is  committed  for  an  immoral 
or  unlawful  purpose.* 

The    criminal  law"  also   punishes  persons  whbseiifngot 
sell,  let  to  hire  or  otherwise  dispose  of,   or  who  "u"^'o, 
buy,  hire  or  otherwise  obtain  possession   of  any  11™.""" 
minor  under  the  age  of  sixteen  years,  with  intent 
that  such  minor  shall  be  employed  or  used  for  the 
purpose  of  prostitution  or  for  any  unlawful   and 
immoral  purpose,  or  knowing  it  to  be  likely  that 
such  minor  will  be  employed  or  used  for  any  such 
purpose.' 

■  Act  XLT  of  I860,  *ec.  86). 

'  Act  XLV  of  1860,  tecs.  363  and  369. 

•  Qiiten  Y.  Amgad  Bugeah,  3  W.  R.  Crira.  R.  61  j  Qaesrt  v.  Modhpo 
Paul,  3  W.  R.  Crim.  R.  9 ;  Queen  y.  Koordan  Siagh,  3  W.  R.  Crim. 
S.  U;  Qaeeit  t.  Ooorodou  Rajbunite,  4  W.  R.  Crim.  R.  7. 

'  Act  XLV  of  18G0,  MC.  361. 

•  Act  XLV  of  1860,  seci!.  372  and  373. 

•  See  Rrg.  t.  Shaikh  Ally,  5  Mud.  H.  C.  Rep.  473 ;  Rtg.  t.  Jaili 
Bhain,  6  Bom.  H.  G.  Kep.  C.  C.  60 ;  Qwea  t.  Notttjatt,  6  B.  L.  B. 
App.  34. 
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from  orders  nnder  Aot  IX  of  I8S1        ......    329 

Appearance  to  be  entered  by  gnacdian  for  the  suit      ....    419 

Appellate  Ooort— &*  Appeals. 

may  sanation  snit  withoat  oertifioate  ......    ISS 

AppUoatlon  to  Ooort — See  CaBTiFiOA.TH  or  AmfnnsTBATioN,  Gcasouv. 

infant  oannot  make         ..'....,    412 

ezoept  by  next  friend      ........    410 

apptioations  on  behalf  of  infanta  .....        410,  421 

time  of  limitation  ■•■.■.,,    332 

applioations  against  infanta,  notloe  of  ....     421  n.  (1) 

onder  Indian  Tmstee  Aot  •.■.,..     43S 

Appointment  of  Qaardlan— .Sw  CiriL  Consre,  Qdabclui,  Will, 

iti  eSeot  on  age  of  majority     ....,.,      29 

Apprantloe— £iM  Oontkact. 

apprenticing  of  infant  ......       3<S — 369 

oontiaot  of  ^prentloeahip        ....,,       367,  36S 
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Apprentloe— MJttJ.  FSfa 

oompl^nt  b7       .,.•....  .    370 

sgainat 371,373 

limibitlon  of  complaints  .......    373 

Appeals  from  order  of  Ua^iRtiate  ......    375 

chastiument  of  ........    371 

oancelmeat  of  oontxaot  ot  appiontioaahip        .....    373 

death  of  mutec  .......       373,374 

maintenanoe  ..........    375 

insolTanay  of  maater       .......         374, 375 

Arbitration— 

BubmiBdon  by  Court  of  Wuda  .  .  .  .  .  .    ISS 

b  J  guardian  .......    366 

Arrangement— iSivi  Fakilt . 

Arrears  of  Revenne— 

estate  snbject  to  Court  of  W«rds  oannot  be  sold  for  141,  I4S 

when  sold  for  other  canse^ are  first  charge         ....      143 

when  estate  not  nnder  Court  of  Wards  .....      143 

farm  of  estattt  when  revenne  in  anear  .143 

piooeeds  of  Ivm  ........     143 

AsBanlt ;  snit  against  Infant      .......     SOq 

Attaoliment— 

proper^  ot  ward  of  Oonrt  of  Waids  .  ,  .  .  ,         123,  IZS 

payment  to  attaohins  oreditor  ......     IS 

of  p«nw  of  Infant       ........      430 

Attorney— 

infant  oannot  appoint  .......      SS7 

ratifioation  of  eusagement  of  ...,.,     389 

lien  for  ooBts  .  ...  .417 

liability  for  oosto  when  plaint  filed  without  next  friend    .  ,  .411 

Aunt  (H*h<Hnedan  law) — 

right  of  gnaidianship  .  .  .  .  .  .  67,  68 

. to  (five  in  mairiage       .....,,       74 

Avoldanoe— Sm  Bbfodultioit. 


Benares  Sobool :  age  of  majority        ....           .           .  4 

Beng^  SollOOl:  i^e  of  majority            ......  S 

Board  of  Revenae— &«  SAnciiOK. 

ooniUtnted  a  Court  of  Words  .......  96 

Its  powers         .........  H 

oontrola  Commiasionsr             .......  M 

may  direct  Court  to  take  charge  of  estate     ....          108,  104 

to  determine  Coort  to  hare  ohorge  of  estatoond  person                .  114 

Bona  flde  Leasee           i          .......  ISO 

Bona  flde  Pnroliaser— <Sm  Sub. 

Boods  by  gaarfllan      ........  KS 
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Brahmin— &0  Coolih .  Faga 

Breaob  of  Trust— 

liability  of  ^nardian    ...  .....      406 

nuuu^er  and  gnardian  under  Court  of  Wards         ....      133 

British  SnhJeota— iSm  Bukopkax . 

Brother 

Bindu  Um — 

ri^ht  of  KOardialuhip        .......        45 

hftlf-bnither         .......        40 

to  give  in  marriage  .....  M — 61 

oannot  give  in  adoption    .  .  .  .  .  . '  .        62 

Mai^medan  lam — 

tilfht  of  gnatdianahip       .  .  ....  .71 

to  give  in  marriage  .  .  .  78,  74 

BuddhiBts,  SacoeaBion  Act  does  not  apply  to    .  .27 

Bnrden  of  Proof— 

good  faith  of  transacttionE  between  gnardian  and  ward      .    316 — 318,  320,  321 
anit  to  Bet  Mide  sale  or  mortgage       .....         34S— 352 

• when  infsnt  is  Hahomednn  354,  365 

when  minori^  is  in  iaane        ......  427,  42S 

Bnylsg  minor  for  immoral  purpose       ......      443 


Oalontta— &0  Aqe  of  Hajobitt,  Hiqb  Ooubt. 

Act  XL  of  1858  has  no  operation  in  \^etteq,HS 

age  of  majority  in       .  .  .  .18,19,20,23,26 

reddenoe  witliin does  not  alter  Btatns  wlthont  .  .29 

C&paoltj- &«  Status. 

Capital,  muntenance  when  allowed  oat  of         .  .  2G4,  265 

Caste  (losB  of)— 

efleot  on  right  of  gnacdianihip  .....  62,213 
to  give  in  adopdon    ......        61 

Catohlng  Bargains  with  expectant  hein.       ....  289,  290 

Certifloata  of  Administration- £<■«  Civil  Cocbtb,  Cobib,  Pubuc 
CUKATOB,  SoiT. 
cannot  be  granted  nnleas  infant  has  property  ...  16,    IS 

doeauot  interfere  with  jnrisdiotion  of  Court  of  IVsrdR       ,  102,  148 

when  may  be  granted  .......         148—150 

for  pnrpoee  of  soit       ........      149 

property  most  be  capable  of  separate  mansgement.  ,  .  .      149 

who  may  apply  for       ...  .....      166 

to  what  Court  application  to  be  made  ....  166,  1GB 

applicatjion  may  be  made  at  any  time  .....       168 

to  what  application  should  refer        .  .  .  .  .  .167 

piocednie  on  application         ......         168—160 
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Certlfloftte  of  Administration— imn^.  P«s« 

notioe  of  spplioatioa    .......        158—160 

oontsBt  M  to  lights  of  minor  .......      160 

fpitnt  to  olum&nt  under  will  oi  deed  ....  89,  160 

to  whkt  property  afaonld  refer  .....         161-163 

gnat  when  no  person  entitled  under  will  ta  dead  .  ,  164 — 167 

Conit  to  qbU  for  report  ftnd  mftke  inqniricB  ....  164,  166 

gt«nt  to  pnidAhnaaheen  .......      166 

djsqnalifloatdou  for       .......      IGT 

what  the  Conrt  is  to  oonaidar  when  granting  ,  ,  16S — 167 

dutyofConrt 165 

when  no  title  made  out  to  whom  oertifloate  to  be  grkoted  .  169,  171,  17$ 

powers  of  oertificate-holder    .....     167,  15S,  ITS,  179 

OOUection  of  debts        ........      168 

kUowMioe  to  oertifiosite-holder  ......      170 

liatiilitf  of  holder  to  lAOoQiit  ......      ITS 

maintenukoe  of  infant  .......      233 

p^Tment  of  allowance  to  guardian    ......      306 

inTentorjr  and  aoooante  .......      17! 

nimmar;  anqniiy  into  inreutory  and  aooonnta        ....      ITl 

balanoe  of  monies  reoeiyed  by  oertifloate-holder      .  .  .         170,  IT! 

oeitifloate-holder  may  be  appointed  gnardiftii  of  person      .  ,  16T,  169 

recall  of  oertifloate       .......         183—186 

MMonnbi  need  not  be  taken  before  leoall       .....      183 

gnmndH  for  recall  of  oertiflcato  ....  1S3,  181—186 

ftcoonnts  by  oeitiflcate-holder  on  removal      ,  ,  .  .  183,  181 

redgnation  of  certificate  ......  1ST,  1S8 

powers  of  gnardian  who  has  not  taken  oat   certificate   of  administra- 
tion    .........         369—362 

CertlfloEtte-liolder— 5«a  Cbbtificate  of  Adiunibtr&tion. 

Ohnrges  of  Management  by  Conrt  of  Wards  .  .  .lis 

Charities,  application  of  infant's  fonds  to        ....  .      266 

Obastlsement—  . 

of  apprentioe    .........      371 

of  child  or  pnpil  ........      375 

Cheating  by  goudian .      106 

Cblldren  of  Infont— 

fnneral  cstomoniee  of  .  ,  .  .  ,  ,  .  279 

neoBBsaries  soppUed  to  ......         279,  280 

Cboioe  of  Onstodj  by  Jnfont 339—212 

from  what  age  oboioe  oan  be  ezerolBBd  ....         212,  213 

dirlstlans— Sm  Age  of  Uajobitt,  Habbiaob. 

marriage  of        .......  .         294 — 296 

oanaent  of  guardian  to  marriage         .....  396,  296 
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Oivll  Courts  In  the  UofaBsil— jtw  Accodntb,  Cbbtific&tk  of  Aduikis- 
tratjon,Cou.bctoi),Cohpkoiubb,Cobtb,Codbt,Cdbtodc  of  Infants, 
Edcoatioh.  EOBOPKAH  BB1XIB&  Sdbjkctb,  Quaediak,  UAKAasB,  Sdit, 
Sdiuiab¥  PowkbS.  Page 

definition  at  CiTil  Court  .  .  .  .  .  .  IT,  148 

minors  aabject  to  jnriadictian  of         >  ■  .  .18,  147 — ISO 

interrention  of  — ^  how  mBecta  t^  of -nuLJority     .  .  ,  9  «t  teq. 

ii  theii  ftnthorit;  extended  b;  the  Indian  Hajorit;  Act?    .  .  32,  93 

law  administered  hj     .  .  .  .  .  .79 

powers  of when  some  of  joint  propiiatoiE  oeaae  to  be  anhjeot  to 

Court  of  Ward! .103,176,177 

cannot  Interfere  with  Oonit  of  Wards  .  .  .     131,  143,  14*,  147 

or  with  infants  broaght  nnder  that  Conrt    ,  ,  ■  8,  33,  147,  148,  149 

^tpointment  of  guardians      ......  Xm.  J  V. 

power  when  Oret  given  ,...,..      14S 

ptooedue  .........        79 

when  no  oerti&tateoan  be  granted,  and  estate  oonaiats  of  land,  Coott  may 
diieot  Colleotoc  to  take  charge        .....  174,176 

cannot  thereafter  interfrae  with  him  ....         I7B,  17S 

Jurisdiatkon  nndei  Aot  XL  of  1858  not  interfered  with  bj  Aot  IX  of 

1B61     ........  .193,  219,  22S 

summary  powers  with  reepect  to  Diutodj      .....      210 

maintenance  of  infants  ......  2fil,  2fi3 

Claims— Sh  CoMpaoMisB. 

qjotblng:  dnty  of  gnardian 803,  301 

CoUeatoT—Sae  AocoDHTB,  AoK  OF  Metos  Pkoprietob. 

his  pootion  under  Reg.  J.  of  1793       .....  96—93 

edncation  of  wards  of  Coort  of  Wards  .....        88 

his  poeitlon  nnder  the  Conrt  of  Wards  Aot  ,  ,  99 — 101 

anbjeot  to  superintendence  of  Commjssionec  ...  99,  100 

Inventory  and  reports  .  .  .  .       99,  100^  106,  114 

liis  powers  and  dnties  ......  100, 101 

to  report  minority  of  proprietor         ......      106 

to  provide  for  safety  of  property        ......      105 

what  to  take  charge  of  ......  109,  110 

may  break  open  box     ........      110 

m^  diieot  prodncti<m  of  infant  and  proride  for  onstody  .  110,  111,  112 

power  to  enforce  ocdera  .....  .110,111,112 

to  exercise  dntlee  of  Court  with  respect  to  proper^  .         lis,  113 

when  estate  in  more  than  one  district  or  divisian    .  ,  112,  113 

to  exercise  datiw  of  Court  with  respeot  to  person  of  waid  .  113 

to  report  condition  of  ward,  parUonlars  of  property,  and  persons  eligible 
to  be  manager  and  guardian  ......      114 

manager  subordinate  to  ......  .      ISO 

mnst  report  debts  dne  by  estate  ,,..,.      123 

cQstody  of  person  of  ward      .......     129 

dafanltiiig  muagsr  ox  goudjjui        .....         133,  134 
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CoUeotor—emOd,  Pag* 

suit  by  ward  against  CoUeotca  .  .  .  .  .  .134 

diieot  muutgement  by  ......  136,  136 

powera  when  aaooeedon  dispnted  after  death  of  ward  .       140 

when  may  apply  to  CiTil  Court  tot  appointment  of  goaidlsn         .  I6G,  156 

powers  when  CirJlConrt  has  directed  Mm  to  taksoharge  of  eatato        ITC,  176 
dnty  when  one  joint  proprietor  oeasei  to  be  dieqnaliiled     .  .  176,  177 

Gomml  Baioner— 

entnuted  wiUi  powen  of  Court  of  Wards    .  .  .  .  .97 

conatltnted  a  Court  of  Wards  ......       97 

Bobject  to  oontrid  of  Board  of  Be*eniie  and  LieatenantOoremor  .       99 

to  reriee  mdere  of  Collector    .......       99 

and  exetdee  general  Bapetiateadenoe  .....      100 

CompromiBe— 

by  Conrt  of  Wards 127— 1S» 

by  gnaidian  .......  B63,  SSI 

Cff  BKitt— 364,  36S 

by  Court  of  Wards.  ......         188,129 

dnty  of  CiTil  Conrt  ......  128,  !2« 

oampiomiBe  oonQnned  by  decree.  ....  •64,  S6S 

Confilotlng  Interests— &«  Qdabduk  for  thk  Bvn,  ITbzt  Fkiknp. 

of  g^nardian  and  ward  ........      Sit 

OooBent— &a  Adoption,  Uabriaoe. 
Coiudderatioii— &«  Fbicb. 

Oontraot— &«  Agent,  AppnEHTicK,  ArrosHxr,  Domiciia,  Dowks,  Hab- 
KiAoz,  IfECESSAsiKS,  pASTNEasKip,  Salb,  Sesticb. 
nnooneolonabla     bargain     with    person    who    has   reoenUy    attained 

majority 291,  299 

JyJfl/ani- 273   tt  teq. 

before  passing  of  Indian  Oontraot  Aot  ....         272,  273 
Indian  Omtraot  Act        .....  273  «f  mq, 

limit  of  minority  for  parpoeee  of  oontnwt        .  ,  .  B,  13 

.     contracts  outside  Calcntta  by  Hinda  teafdenta  of  Calcutta      .  .        tO 

law  goreming  capacity  to  contract         ....  31— S3 

definitaou  of  minority  in  Snoceuion  Act  does  not  apply  to  oontraot  .        27 
work  oi  labonr  done,  or  money  paid  ....      276 

effect  of  oontraot  being  acted  upon         ....  27S,  ZT6 

specific  performance  •.,....      276 

Bg  Quaidian-- 

liability  of  guardian  on  oontraots  ....         401— 4M 

on  bonds    ......     jgs 

-    ■  on  ooutracts  of  ai^enticeAip    ,  .406 

fraud  .•••.,..  408 

Ooolla  Bralunln,  right  to  gire  d&nghter  in  maniage  .  ,  .        ES 

Co -Proprietors— &«  Joikt  Fsopribtobs. 
Oorreotloii  of  infante       ...,.,,  ns 


DiQitized^yGOOgle 


IHDBZ. 

Ooits— 

of  AppUoationi  under  Indian  Triwtee  Ant 
of  eaqnirj  nnder  Aot  XL  of  I8S8 
IK  of  1861       . 


169,  432—425 


b7  uid  spdnrt  wards  of  Court  of  Waids  .127 

by  inf  anU  , 416,  417 

Bgaluflt  infanta      •  ,  ,  ,  ,  .  .         41S-'-420 

of  next  friend  .......  480,  431 

of  guaidian  for  tlia  niit  .......      420 

liability  of  next  friand 416,  417,  431 

—  guudian  for  the  anit       .....         418,  419 

when  i^aint  filed  withoot  next  friend  .....      414 

when  reooTSiable  m  necessariea        ......      S79 

sale  of  piopertj'  to  provide  for  ......      339 

Cmai—SM  Acoousrs,  Appsals,  Afpkllatb  Covbt,  Af  pucatioh  to  -     -— , 

CEBTIFiaATB  Of  ADUINIBTBITION,  CIVIL  CODBTS  IS  THX  HoroBBii., 

HlOH  CODBT,  SUHHASS  POWKBS. 
da^  to  pcoteot  righto  of  infants 
- —  in  anits  bj  and  againat  infanta  . 
leare  to  biisg  anit  witfaont  certificate 
appeals  from  orders  granting'  or  refusing' leave 
Bummary  powsra  with  reapeat  to  ooatody 
may  control  power  of  father 
Ocxnrt  of    Words  (Leotnre    III)    Stt  Accountb,    Adoptioit,    Aai    of 

Majositt,  AIiLOwanox,  Appeals,  Abbitbatioit,  Abbbabs  of  Bs- 

VEHUB,  ATTACHHBirr,  BoARD  OF  Bevbhite,  Civil  Coubtb,  CoLLBcroB, 

CouuisBioHEB,  CoHFBoMiBE,  CoffTS,  Bducation,  GVABOiAir,  Joint 

Fbopbibtobs,  Leabb,  Leqacx,  Hanaqeb,  Suit. 
ita  original  pnxpoee        ........     94 

tie  eatabliahment  ........      9S 

Board  of  Berenne  oonstltntad  a  .  .  .96 

powers  9E,9S 

Commisriiwer  antnuted  with  powers  of  Court  ,  .97 

Conrt  of  Wards  Act        .  ,  .  .      08  tflMf. 

Commisaioiier  oonatitated  Court  of  Wards  .  .99 

Collector  to  exercise  duties  of  Conrt    .  .  ,  -99, 100, 1 12—111 

who  are  anbjeat  to  jnriadlotion  .....        100—104 

prooednie  when  some  of  joint  proprietors  ceaae  to  be  subject  to 

Ooort 102, 103, 17G,  177 

dntjof  Colleotor  when  such  event  happens    .....    103 
grant  of  certificate  of  adminjatration  does  not  aSeab  powete  of  Ooort  103 

Court  can  only  nndertate  management  in  caaea  aobjeot  to  its  jarisdio- 

tion       .  .  ,  .  .  .  .104,144 

mode  of  anl^eoting  minor  to  superintendence  of  Conrt        .  ,  .IDS 

enqnir?  as  to  age  .  .  .  .106 

dedaration  of  age  ,  W,  lOS 
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Court  of  WarAs—eontd.  Paffo 

dedantaon  when  ooncIndTe    ......        106,  109 

to  dedura  estate  aabjeat  to  ita  }iuiBdlc1Joii  and  direct  chaiga  of 

property  to  be  taken   ,,.....         107, 109 

may  tefnw  to  admit  proprietot  ......     108 

ttiachaTge  of  eHtate  ........     108 

inriadictioQ  when  estate  Edtnate  in  more  than  one  diTision   .      108, 109,  113, 114 
from  wfant  time  Cooitheld  to  be  in  chftrgs     .....    109 

piodnotioii  of  ward,  and  ptoTislon  for  temporuy  cnstodj     .  110,  111,  113 

powers  of  Cooit  when  estate  in  more  than  one  district  or  division  .        112, 113 
CoDTt  to  fix  allowanoe  and  appoint  manager  and  guardian   ,  114,  IIS,  129 

who  ma;  be  appointed  man  ag-et  .  .  ,116 

guardian  .  ,  .  ■  .       116—118 

management  of  eatatea  when  prodooe  ioBnfflcient  to  proTide  for  separate 
management    .........    Hfi 

farm  or  lease  .  .  .  .IIB 

manager  anboidinate  to  Conrt  .......     130 

management  of  estates  bj  farm  or  direot  from  Collectoi:      .  .         I3E,  136 

sale  or  mortgage  hj  Court         .  .  ....         1S6, 315 

partition  bj  Conrt  .......         136, 137 

Conrt  is  not  otdinar;  troBtee     .......    14( 

snita  against  Court         .  .  ......    114 

maintenanoe  of  wards    .  .  .  .  .         S51, 26S 

Aet  IX  of  1S61  does  not  interfere  with  jorisdiotion  of  Conrt  192,  219, 225 

poeoeeaiou  not  to  be  disCoibed  bj  prooeedings  under  Caratorg'  Aot .  .    137 

may  apply  for  relief  under  that  Aot    .  .  .  .  .     1 37 

to  be  appointed  Cnrator  .,...,.     137 

prooednre  on  teimination  of  wardship  '  .  .  .  .       13S — 141 

when  snooeBslon  in  dispute  .  .  ,  .  .    139 

powers  over  property  in  that  ease  .....         139, 140 

wards  exempt  from  jarisdiction  of  Civil  Court  .  .  8,  23,  IIT,  148, 149 

is  the  anthority  of  the  Conrt  extended  by  the  Indian  Hajority  Aot  ?  83, 107, 140 
power  to  fine  recusant  manager  or  officer  .  .  .  .  ,  124 

contracts  ....  .  ...    145 

piorisions  of  Court  of  Wards  Act  to  apply  when  Ciril  Court  has 
directed  Collector  to  take  or  retain  charge  of  estate         .  .  103, 175, 177 

Coaain  (Mahomedan  law) — 

right  of  guardianship     .,...,,,     71 
^—  to  give  in  marriage  .  .  .  ,  .  73, 74 

Creditor— See  Attaohxkht,  Dbbtb,  Joint  Ceeditoe. 

Crimea— 

by  infants  ........      300— 30S 

infants  under  7  ........    300 

between  7  and  12  .  ,  300, 301, 308 

infant  offender  may  be  sent  to  reformatMy     .....    303 

Criminal  Breach  of  Tmat  by  guardian  .  ,  .40$ 


DiQitized^yGOOgle 


IRDES.  461 

OantOT—Sei  PCBLiC  Cvratob.  Paga 

appointment  ot    .  .....  140, 411 

Pablio  Caratot     .........    141 

Court  of  Wards  when  to  be  appointed  .....    137 

proceedings  under  Curators'  Aot  uot  to  distnrb  posMBfrion  of  Conrt  of 
Wards  .  ,  .  .  .  .137 

Oastody  of  Infants— S9«  Collbctob,  Father,  Qdardian. 

ohoioe  b;  infant  .......       239—213 

English  law . 211 

Mahomedaa  law      ........      71 

right  of  guardian  ........    801 

ward  of  Court  of  Wards 110—112,129 

when  estate  discharged  .......    lOS 

Interference  by  Conrt  with  rights  of  father    .  .  .    212,  213,  231—237 

Illegitimate  children 238 

tostamentarj  guardian  ........    238 

Simmarg  pemeri  a/ Canrli  in  ntofiuHi  ....        219,225 

who  may  make  applioatiou  ......     221 

to  what  Conrt  to  be  made  ......       221,233 

petition 222 

notioe  of  appliocktion  .......    222 

production  of  minor  and  temporary  custody       ....    223 

to  whom  Conrt  is  to  entrust  custody         .....    221 

hearii^  of  petition  .......<    223 

Older 323 

procedure 223 

ordar  how  enforced  .  .  .  .  .  .    223 

remor^  of  person  to  whom  ooslody  entmsted    .  226,  336 

^peals  from  summary  orders       ......    226 

orders  cannot  be  contested  in  regular  suit  ....    226 

StMntaty  pentn  of  High  Court  ,  .  10),  219 

Boropean  BritiBh  subjects  ....   219—221,  226, 237 

residents  In  Calcutta  ......     227  et  teq, 

application  to  he  by  sffldarit         .  .  .  .  .  .230 

infant  must  be  brought  into  Court  .....    233 

even  if  purdabnasheen       ....,,.    233 

extent  of  summary  relief  ......         333,  331 

who  may  apply  for  order    ,.,....    231 

can  only  consider  what  is  proper  and  legal  onstody       .  ,        237,  23S 

ezerdse  of  discretion  by  Court      .....         238, 239 

provisions  of  Indian  Divorce  Aot  as  to  onstody  ....     270 
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piooednceon of  waid  of  Court  of  Wuda  .  .  .      13S ur 

of  infant,  when  init  pending    .......     m 

Debts— &«  Attacbhbnt, 

report  b7  muugor        .......  121 

' b7  Colleotoi       ....,,,  .    12J 

liquidation         ...,..,.  134 

powei  of  oertiflcKte-hotder  to  oolleot .....  lu 

to  pay       .  ,  ,  .  .178 

liability  of  father         .......         945,  S16 

dno  hj  infant'!  satate,  payment  of      .  .  .  .  ' .  323,  321 

liabilitjrof  infant  for  debts  of  anoaatoc        ....  337,  33s 

sale  of  estate  tlierefor  .  ......  336,  337 

neoeaaai;  debts  inonrred  bj  guardian  .....      37fi 

reodpta  . 376,  note  (1) 

Deoenoial  Sattletnent .       M 

Deolaratloa— 

of  age  of  minor  proprietor 100, 106,  IC9 

when  oonclnedTe  .......         106,  109 

that  ertate  mbjoot  to  Court  of  Wards  ....         107,  108 

I>Qarfle~&0  ATTACBKasT,  Obdkbs,  Suit. 

when  binds  infant         .......  376,  377 

unless  properly  represented  infant  not  boond  .  ,  423,  133 

oase  most  be  prored  againit  infant     ......      380 

how  sot  aside     .....,.,.     s80 

when  Mt  Boide,  effaot  on  snhaeqnant  proooeding*      .  377,  37g 

Jteeoutiim  0/— 

against  Infant        ....■..,      43^ 

against  minor  repiesentative        ......      419 

Deed— &«  Balk. 

person  olaiming  under entitled  to  oertifioste  of  administration        .       n 

appointment  of  gnaidian  by  •■•■■.        SS 

manager  to  delirer  deeds  to  CoUeotor  >  .  .  .  .      lao 

Collector  to  transmit  them  to  Court  of  Wards  ■  .  .  ,      no 

De  Guito  Manager— &e  Eukta. 

powers  nnder  Hindn  law  ......  331   23) 

Uahomedan  law  ...,.,     331 

Deftooe— 5m  Suit. 

Delegatfon— 

of  light  to  give  in  maniago    ■■••..,        £3 
when  i^esnined  .......  63,  U 

of  paternal  anthori^  ........       $1 

Deposit  in  SaTings  Bank  ■•-...,      443 

Oetflntion  of  goods  :  snit  against  infant       .  ,  ,  .  .300 

Discharge  of  estate  by  Oonrt  of  Wards  ....  .108 

Dlsoretlon- &g  Cboiob,  CuirroDi  or  iRrABTB. 

Distraint  bj  manager  nnder  Court  (d  Wavda    .  .       iaOB,(l) 
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Sls&ees  jnrtlfles  giring  in  adopHon       ......       eo 

DiBtriot — See  00LLB<7roB,  Gonsr  or  Wabds. 

Slstriot  Oonrts— JM  Cini.  Goubtb  m  thk  Uofubbil. 

DivlBloii— &e  OomcTOB,  Coubt  or  Wabds, 

DlToroe— 

bj  Infukli  (HaliomedBii  Ikw)   ..,,...      £94 
(wpadt;  nob  oflooted  by  ludiBii  Majority  Act  -  ...        39 

owtody  and  mBluteDUioe  of  ohildren  under  Indian  IMvohm  Aot  .      27D 

Doovmentary  evldonoe  filed  with  report  of  Oolleotor  wtien  to  be 

given  to  ward  .......  106,107 

Doonmenta,  eieontion  of,  by  nuuager  and  gwudiannnder  Court  of  Wards.      119 

Domloile— 

tmder  Indian  SoooeBeion  Act  ......         107,  40S 

oa^Boily  to  oontraot      ........        23 

Indian  H^ority  Ant  only  applisa  to  petaona  domioiled  in  India  ,        81 

Dower— 

eontraot  by  Infant         ........      291 

capaoity  not  afleoted  by  Indian  Majority  Aet  ....        29 

duty  of  gniudian  ........      328 

Duty  of  Oourt— Sa»  OouKT, 

Duties  of  Guardian  (Leotaro  IX)  See  Cunatsa,  Editgition,  0(uu>un, 
LODOUtO  OF  Ihfakt,  Haihtkhahob. 


East  IndlauB— 

age  of  mqorlty  before  Indlui  Majority  Aot  in  Caloutta     .  ,  .       SS 

ontelde  Calcutta        .  .  8—21 

Bdaoatlon— Sob  FAtcaiu,  HaimtbnjlKCH,  Bsuoioae  EDucATiotr, 

g^urdianahip  for (Uahomedaa  law)       .  .  .        llet  tq. 

apoataoyof  groaidiaa   ..  .  .  .  .  .  .78 

vaids  of  Court  of  Wards 98,  ISO,  131 

when  estate  discharged    .......      108 

.   power  of  Court  of  Warda.  .  .     -      .  ,  .      iso 

Cfril.CourtB  cannot  interfere        .  .  ....      130 


wlien  Civil  Conrt  baa  directed  Colleotor  to  take  charge  of  eatate  .  .     ITS 

when  gnardian  appointed  by  Giril  Court      .  .  .  ,  181,  182 

right  of  father  to  control        .......      214 

agreement  to  give  up  control  ..,.,,.      316 

&a)sj  and  powers  of  guardian 808, 801, 808—310 

to  bring  up  child  with  feelings  of  affection  to  parents        .  ,        810, 311 

guaidlan  to  wloot  sohoid        ...■..,     806 
where  more  than  one  guardian  ••■...     309 

ohild  to  have  religions  and  moial .  .  .  ,  ,      809 

power  of  High  Conrt 263,  264 

pnmsions  of  Indian  DlToroe  Aot       ......      270 
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EnonmbrEinoe — See  MoBTeAOE. 

gnaidiui  not  to  encnmbei  unless  obligred      .  .  ,  .  ,       SS4 

Enquiry— &»  AoMiHiBTBiTOB,  Cosns,  Ouabdian. 

EstablUlunent— 

ot  offloers  ondec  manager       .......      IS9 

of  Mmmte  under  gnaidian    .......      131 

Estate — See  Abreabb  or  Bktkniix,  OauBT  or  Wabdb,  HAifAQBR,  8ub- 
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de&mtioii  in  Court  of  Wards  Aot  .  .  .  .  .101 

how  deolaied  subjeot  to  juriBdictioii  of  Court  of  Wards      .  .  107,  JOS 

dlsohargra  b7  Court  of  Wards  ......      108 

.  oharge  how  taken  .  .  .         106,  109 

estates  of  diffeiant  wards  maj  be  placed  nnder  Bome  manager  .115 

Ennoob  cannot  be  guardian  .......        3C 

Eoropeui  British,  aatjeot — See  Aax  of  Majokitt. 

who  Ib  a  -. 24,  2fi,  26,  UTn.  (4) 

Aot  XL  of  1S68  does  not  apply  to      .  .  .  .  .       8,  2(,  147 

AotlXoflBSl  .  .  .  .  ...  .         219— 2S1 

power  of  High  Court  to  appcriut  gnardiaa    ....  1S2,  193 

power  of  District  Conrto  ......  .      194 

cnstodj 219—221 

power  of  Bigh  Court  H  to  cnstod; S3£,  22T 

Evidenoe— .Sw  Doouvektabt 

infant  witness M8— 411 

dnt7<d  Jodge  irtien  child  tendered  as  witness       ....      409 

Infant  witness  most  be  t^iora  ......     Jll 

when  statements  admissible     .......      411 

Exeontion— &a  ATTAOHinuiT,  Dxckeb,  Salk. 

of  decree  against  infant  ......      130 

Ezeontor— 

powers  nndei  Beg.  T  of  1799  ......       39 

of  father  and  grandfatlier  entitled  to  management  (Hahomedan  lsw>    .  63,  $4 
but  cannot  contraot  infant  in  marriage        .....       73 

powers  nnder  Hindn  law         ......        tSOn-O) 

infanteclB 437 

when  all  exeoutorB  ore  infants  ......      437 


False  Imprisonment :  snit  against  infant      .....     SOO 
Family  Arrangement,  Court  loc^  with  faror  on      .  .  .  .      333 

Tarm—Set  Abbeabs  or  BBYEHna,  Lbabb. 

management  of  estate  bj       .  ......      lU 

Father — See  Gdabdiah,  Haintekaitce. 

^tni^H  Ion — 

'  right  of  goardianibip      .....>  39 
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Father— oMi^  Far* 

Bindu  lam— 

UaUmentkry  appointment  .....  18—40 

light  to  pre  in  adoption  .  ,  .  .  ,  .  4T.  48 

detection  ot  tigbi U,  U 

JtttMeiKtilaii  lax — 

tight  of  gnArdlanship       .  .  .  .  .  6S,  71 

bis  ezeoDtor  is  neu  gnardiui       ......        63 

teetunetitBrf  tppotatmeiit  .  .  .  .  .         38, 64, 6S 

ovmot  interfere  with  onstodj  of    male  ohUdioi  bdow  7,  or  female 
oMldien  until  pnbertj  .......        6S 

'    right  to  giTB  in  marriaga  .......       78 

gnudianahip  of  ill^tlmate  obildren  ,  ,  .  03,  93 

Ptri^n*  otlker  than  Hindtu  and  MahowiedanM — 

right  of  gnaidianahip       ......  79—81 

delegatlDn  of  right  ,....,,        81 

taatamsntuy  appoinbnent  .....  81—87 

illegitimate  children         ......  82,  83 

appointment  by  deed         .......        85 

will  not  dniy  exscnted       .......        8S 

rerocation  of  appointment  .  .  .  •  .        86 

form  of  appcantment         .......        8S 

oannot  appoint  partnanhip  ....,,        87 

gnardianahip  of  illegitimate  ohlldren      ....  88 — 91 

anit  without  oertlfloate  .  .      1 52 

whan  father  alire,  Ciril  Conrt  oannot  appoint  gruwdian  .  187,  168 

•ppointmemt  of  guardian  by  High  Ooort      .....      203 

loB«  of  right  by  father .        203—806 

right  to  have  obildran  broi4:bt  np  in  bii  own  religion  .        2OG—206 

release  of  right  ........      209 

waiver  of  right 309—211 

change  of  religion        .......  211 

interfareaae  with  onatody  on  aooonnt  of  hie  religiona  prindplea  .         212,  213 
waiver  of  right  of  ODBtody      ,,,....      218 

lighli  to  oontrol  ednoktion       .....  i  .     314 

agreement  to  give  np  oontnd  ......      316 

poverty  ........  ,     214 

intMferenoe  with  onstody  by  High  Oonit      ....        234—387 

do^  to  maintain  obildren 244,346,246 

debts  contracted  by  ohlldren  ......      346 

money  pdd  for  maintenance  ......      267 

powers  of  mofnnil  HagiBtratea  to  oorapd  maintenanoe  .         247 — 249 

powen  of  Preeiden<7  Xagistiatas       .....         349—261 

indireot  means  of  oompelling  maintenance    ....  246,  267,  268 

dnty  independent  of  poeiaeaion  of  property  by  Infant  ,  267,  368 

obligation  exista  only  where  be  baa  onstody  .  .  .361 

except  obligation  to  oriminal  law      .  .....      363 
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Father— ivKtrf.  Pige 

power  to  oh»atiae  or  pnt  (Mtutrunt     .....  .375 

Female  Infant— fiM  HtRBiAGE,  Win. 

^oerdiaDBliip  after  mamage  (Hindnlkw)     ....  -(E — IT 

to  whom  not  to  be  entmsted  (Uahomedan  law)       ...  71,  73 

ward  of  Court  of  Wards  not  to  bo  bronglit  into  Conrt         .            .  .Ill 

011I7  female  of  saiiie  leUgion  oan  be  appointed  g'aaidiut    .            .  .      118 

guftrdianahip  when  hagbwid  not  minor                       .            .            .  .167 

abduction  or  del«ntioa  for  Immoral  poipoae              .            .            ,  .341 

Female  Relatione- 

Mindu  tan —  ' 

right  to  ^Ta  in  marriage             .....  .61 


light  to  onstod;      ........        66 

np  to  when  ........        65 

reaaons  for  ptefarenoe        ......  .        6B 

preterced  b;  Court  of  Wards  aa  goudian  of  female  .  .118 

Fine— 

JB]/  Qmrt  of  Wardt— 

diaobedienoe  of  ordsn  bh  to  prodootion  of  infant         •  .  110,  III 

reouBant  manager  or  oflloer         .....         133,  \i\ 

Foreolosuro— 

when  set  aside  .......  .      3S3 

although  foreoloeare,  moitgag^e  muBt  prove  bonafidei        ,  .  .379 

Foreign  Guardian  leoogniied  b7  Conrt  .  £16  n.  (3),  388  n.  (1) 

Frand— 

wlien  guiltj  of ,  infant  oannot  take  adTantage  of  infanoy  .      S71 

liability  of  infant  .■■.,...      300 

vitiatas  sale  oroliarge  of  minor's  propertjp     ....  348.  3fi3, 353 

eSeot  on  limitatioii  of  snita    .......      396 

of  goardian       .........      402 

Funeral  OeremonleB— Sea  KSLiaioua  OBBEVOHiBa. 

of  wife,  husband,  and  ohildien  of  infant      ....        2T9— ISl 


out- 

By  infamt— 

Hindn  law  .  - SIA  n.  (6) 

to  gnaidian.  .......  31G,  316 

Jb  infant— 

Hahomedan  law      ........      438 

paTment  to  OfBdal  Tmstee  .  .....      4SS 

by  person  who  hM  recently  attained  maj«dty,  to  gutrditn  .  .      321 

Oovernment  Revena»— 

nuuiageT  to  pay  ........     ISS 

pri(»il7  OTer  attaohment         .  .  .  .  ,  .     t£t 

payment  Jnatifiea  sale  or  mortgage     .....  .339 
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OoTorBmeiit  SaTlngs  Bank  Aot—See  Dkposit.  FagM 

definition  of  "  minoT "  in         .            .            ,           ,            ,            ,  .28 
Oovemment  Seoarltles— iSw  Saoimmss. 
Grandfather— 

Pattr»al— 

(Hlndn  law)  right  to  giYe  in  mMTingv  ....  .64 

(Uahomedanlaw)  is  near  guardian        .            ■            •            .  .        63 

Ilia  execntot  ia  near  giinrdi»n  .        <S 

fight  to 'gire  in  mariiago    .  .78 

g^Dudiuuhlp  of  person     .           .  .       71 

MaUmal— 

(Hinda  Uir)  rigjit  to  ^ve  in  niarri^e  .....        St 

(Hahomodan  law)  r^ht  to  giro  in  marriage      .            .            .  .        7< 
OrandmoUier— 

(Hinds  law)  right  of  gnaidianahip        ....  43—44 

right  to  giTs  in  marriage    ....  .61 

(Hahomedan  law)  right  of  gnudlanahip          ...  .67 


right  of  gnaidiansMp  (Hahmnedan  law)  •  .  .  -67 

Great  Orandmother— 

light  of  gnardianBhip  (Uohomedau  law)      .            •            .            .            .        67 
OnxBtTiian—SM  CoKraAtrr,  Cdbtodt,  Doweb,  Education,  Fokbion , 

LlABIUTT  or ,  IkUlHTBHAKCB,  UABBIAOE,  RATIFIOATJOS,  BbU- 

aiova  Education,  Eepcdi&tion,  Sale. 

right  of  guardianship,  natnral  and  teatamentai;  .  ,  Zee.  21. 

what  is  a  guairdUn?      ........        36 

who  cannot  aot  as  Buoh  ■■•••..        86 

natural  ffuardiani — 
Hindu  Uw — 

king  i*  Bnpreme  gnaidlan  .  ,  86,  38 

no  poeitiTe  tales  aa  to  right  of  giuidianehip        .  .37 

prefers  as  gnardians  blood  relatioDB  on  fatiker'i  aide         .  .        44 

right  of  father  ■■•.,..       38 

mother  ,  -  ,  .  .  ,  88,  41 

stepmother  ......  42,  44 

paternal  retationa   .  .  .  .       42,  46,  46 

nnole         ......        43 

graudraothei       ....  43 — (4 

■  brother        .......       46 

half-brother  ......        46 

•  maternal  relations  .  .  ,  .  .  46,  46 

goardianihip  of  infant  wife .....  46—47 

widow        .....       48 

of  illegitimate  children  ,  91,  92 

■— —  .  of  infaut  member  of  joint  fomilj  .  .41 
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OnanUan— «M(>1.  An 

yatural  fftMnJioiw— oontd. 

Mahomedaii  law     ....  £3 — 78 

guudlaiiB  of  peTBons  of  hibIm  np  to  T,  utd  fenulM  anlil  pabo^,  66 — TO 

mother .    .  ,  .  6fi.  fi6 

motenuJ  gmtdmothei    ......        CT 

great  grsnSmotiia!     .....        C7 

patemil  grandmothei    ......        C7 

Otters       ........         C7 

dangliten  of  liatere         ......        C7 

DuteniKl  annte    .......       ST 

patenul  Bonti      .......        C7 

resooiiB  for  preferring  female  Telatloiu  .  ,  .        £8 

rfghte  oeMO  on  ntanriage  iriUi  Bttmngor  ,       S9 

if  neglect  to  anpport  Infant  .  69,   70 

Sheeai       .  , 70 

puidiMutdp  of  Infant  wifa ,  .  .  .  .  76,  77 

^oardlauB  of  malea  aftei  7,  and  tenwles  after  pnberlj  ,        71 

father       ........       71 

paternal  ralatioiu  ......       71 

to  whom  female  minon  not  tobe  entmated    .  .  .71,  73 

how  long  onstod;  oontlnncB      .....       7S 

illegitimate  chlldien  ,  .  .  ,  ,  .  99,  >3 

diaqnallfloation  fot  gnardlanahlp     ,  .  .  77,  7S 

goanUana  of  eotate    ......  .CS,  M 

gnudianahip  of  penoua  othai  tlian  Hindni  and  Hduanedana.  .78—88 

period  of  gnardianahip         ......       88 

father 79-Si 

moUier .  ,  .  .  ...  ,79 

del^adon  of  right     t  ......       il 

power  of  tathar  !a  a  tmst      ......        81 

ma;  be  coBtiolled  b;  Conrta  .,..,.       81 
gnatdianaMp  of    ohUdien,  icenlt  of    inteiaoniaa   between  pBiaona 
gOTemed  bj  diSarent  laws        ......        9S 

rights  of  gnaidiana  not  snperaeded  ti;  Aot  XL  of  1BS8  ,  .      160 

littaMtntary  0%aTdiaiu~3et  Fathxs. 

no  one  but  father  oan  appoint      .  .  .  .  .  84,  BS 

appointment  bj  minor  .  ,  .    M,  ISl,  438 

right  to  onatot^  SSB 

powers  nnder  EngUfh  law.  .  .  .  .  .88, 6S 

cannot  delegate  tmit         ,...,.,        8S 
teiut  dosi  not  pan  to  hla  rspieaentatiTM  ....        88 

mother  cannot  Interfere  with  Mth  .  .  •  .  .87 

Otttrt  </  TTarif — 

gnardlan  of  estate— ;9iM  Hadaokb, 
guardian  of  pereou — 

mtdw  Bag.  X  of  1793 98 
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-GaardlaB— emli.  Pig* 

Ourt  Iff  Wardt—oaaiA. 

guudlkii  of  perwm — 

powetof  CoUeotor  to  fim      ,  .  .  ,  .  .Ill 

Collector  to  loport  who  to  most  eligible  to  be        •  >  .      114 

Court  to  appoint  ......  114,  116 

choioaot  .......         lie— 11$ 

test»mentu7  goMdiaa  to  be  prof  erred  .SSn.(3),  117 

diotlnot  from  ofBoe  of  maiugeT         .....      llg 

tame  peraon  mey  be  gnwdwn  and  manager  .  ,  ,118 

•eonrity  to  be  giTen  1)7  .....  lie,  11» 

g^oardian  of  female  ward       ......      llg 

h^  oannot  be .  .  .  .  .  ,  .  ,      ug 

ezoept  motbei  or  teetamentaij  guardian    ....      IIB 

agreement  to  be  ezeoated  b;  .  •  .  ,  .     119 

penalty  for  breaah  of  tmit  .  .  .  .  .  ,119 

ezeoQtiDn  of  doonmenta         ......      ns 

dntiea  and  power*       ......  129,  ISl 

right  to  onatody         .,...,.      12s 
to  charge  of  whai  pTopart;  entitled .  .  .  .  .130 

aooonnte  .......  131,  132 

rrannneratlou  ........      131 

xemoral  ........      132 

remediea  against  defaulting  guardian  .  .  .  183,  lit4 

Oitii(  Caurti  ,  '  .  X*c.  lY. 

powers  of  Motunil  Cooite  and  High   Ooort  to  appoint  gnardiana 

diatingnished      ........      195 

guardian  of  eetate — See  CE&TiFiaATE  or  Adhinistba.tion',  Habaoeb. 

Collector  ma;  apply  to  Civil  Court  for  appointment  of   .  166,  1B6 

gnardian  of  person — 

power  when  first  given  ......      140 

of  what  minora  guardian  can  be  iqtpolnted  .  .         147— ISO 

CoUeotor  may  apply  to  CiriL  Court  for  appointment  of      .  16fi,  lES 

dlBqaaliGoation  for  goaidianBhip      .....      ]G7 

appcuntment    .......        167—169 

nottoe  of  application  .......      ib9 

teetamentary  gnardian  to  be  preferred        ...  10,  167 

mnet  dieoharge  troBt  giatnitonily    .....      I6S 

allowanoe        .  .  .  .  ,  .  ,  leg,  170 

Pnblio  Cnmtcr  ....,,,,      169 


power  of  CoUeotor  to  appoint,  when  CItU  Conrt  has  directed  him 
to  take  charge         .......      17S 

powers  of  goaidlau  appointed  by  Colleotw.  ,  .178 

ednoation         .■>.,...      ISi 

remoTal  of  guardian  .......         ]B2 186 

leaignatiini      ,  ,  .....  .  .  187,188 


DiQitized^yGOOgle 


470 


iRnx. 


OoBrdlail— (wnM. 

CUnl  Court* — Bontd. 

fiurdiBD  of  peraon — 

powei  ot  Hot  DBcdl  Oonila  to  appotnt  goudtaoa  vptab  from  Act  XL 
of  1868         ........ 


190 


193,  IH 

Lte.  r. 
191—133 

191— m 

193,  1>S 
19S 
196,196 
196, ais 
196—193 
197,  198 
103,199 


Soropean  BritUh  Bnbj«ota     .... 
ramin&rj  appointment  of  guardian — Ssa  Odbtodt. 
AppoiMtmeiU  ef  gaardiaiu  by  High  Court 

powor  of  Suiiremo  Ooort   ..... 

High  Court         ..... 

European  Britiiih  BQbjecta.  .... 

power  inespaotiTo  of  nationaUtf  .  .  , 

law  and  prooednre  in  appointing  gnatdiaPB 

wtien  will  appoint ...... 

possesaion  of  property  bj  infant .... 

■ettUag  property  toe  parpoae  of  glTing'  Gonrt  jnriadiotioa 

appaintment  of  ^naidian  of  infant  ontHlde  jnrisdictioa 

person  reetdiug'  oataide  joriBdiotioa  wiU  not  be  qipointed  aole  guardian  19f 

prooednre  on  appointment  of  g^nardlan  ....        199  ettej. 

application  to  ba  by  petition         ......      SCO 

when  petition  witiiont  snit  mlBoient       .  .  .  .  .SOL 

Vhen  insnfflaient    ........      901 

petition  what  to  oontidn   .......     901 

on  whom  to  be  serred       .......     SOS 

what  eridenoe  neoeeauy  .......     SOS 

who  will  be  appointed  guardian  ......      SIS 

control  of  ooaduot  ot  gnordian   ......      lit 

teMamentary  guardian  will  be  ptetemd  ....      SIS 

loesof  riffhtof  goardlaoiBhlp       .  ,  .  .  ,  .316 

anqoiry  bh  to  tight  of  gnardiauahip  ,  .  .       SM  n.  (1) 

■entirity  to  be  given  by  guardian  ,  ....  SI6,21T 

Hunmaiy  powers  aa  to  cnstodj — Set  CUBCODT. 

right  of  gnardianship  not  lost  by  ohauge  of  nllgfam    or   1ms   ot 

63, 78, 113 

anit  by  guardian  irithontoratiflaate  ot  administtatioM 

remedy  agwnit  guardian. 

appUoation  to  Hig^h  Conrt  for  dlreotionji 

power  as  to  plaoe  of  reddenoe  of  infant 

cannot  ramoTe  infantontof  jnriadiotion 

not  to  make  profit  oat  of  .estate - 

oonfliating  interesta  of  guardian  and  ward 

a  guardian  is  a  trustee  .... 

gift.or  sale  by  infant  to  guardian 

.ttansaotions  between  guardian    and   ward  • 

reletaet  by  wards 

dn^  with  leapeot  to  suits.  •- 


183, 1B< 


SU,  SIS 


SIG,  SIS 


Digitized  .yGOOgle 


IHDBK.  471 

QvBTdlas— «Mtt<f.  Page 

ne^liKBnce  in  briD^iAf  anit       .  .  .  .  .  .  .    S82 

leaiffnation 328,329 

nuiBtioooimt 328,329 

poiohsw  bj  guardian     ........    SSS 

pn^emption         .........    3S9 

rapain  uiil  disabarge  of  incunlmnoM         .  .  .  .  .369 

bonds        ..........    362 

power  to  OACTj  on  anoeatral  trmde         .....  .    8C2 

oompTomiao  of  olaiou     .......        363,  364 

mrbitration  .........    366 

when  a/Ae  bind  infant    .  .  .  .  .  .  ,        363,  ST6 

reoeipto  for  debts  .  .  .  .  .  .    ST6  n.  (1) 

mfty  reooTST  whrnt  he  has  properlr  p^  .  .  .  .  .403 

Gtiardian  of  Ptrtim — 

dntiesof      .........    303 

right  to  DUBtodr 303,304 

power  to  bind  ward  apprentice      ......    366 

Onariiet*  of  Eilata — 

to  provide  tea  expenaes  ef  reUglons  oeremoniee  .  ,  ,63 

dntiesof 303 

dnty  as  to  maintenanoe      ......        301,  305 

to  have  i^aid  to  intereat  of  Inhoritanoe .  .  .  .  '    323 

payment  of  debts    .......         838,  324 

to  aociuniilate  ineome  .......    823 

not  to  sell  or  Incninber  unless  farced        .....    324 

power  to  sell  or  mortgage  (Hindn  law)     .  ,  .  .     330  «t  teq. 

power  to  sell  (Mahomedan  law)     ....  331,  341,  342 

power  oTer  moTsable  property-  (Mahomedan  Uw)  .  .    542 

power  to  lease         ........    356 

powers  of  guardian,  who  has  not  tkkan  out  oertdflcate  of  administrv 

.    tion  . 369—362 

Qnardlan  for  tbe  Snlt— 

ftppoiutment  does  not  alter  age  of  majori^  .  .  .29 

in  snitB  agftinat  wards  of  Court  of  Wards  .126,126,127 

ooata  in  snoh  snita    ........    127 

intereats  moat  not  oonfliot  with  thoae  of  infant .  .  .  .315 

power  to  compromise  ......        364, 36G 

appointment  .......        417,  419 

how  application  to  be  made  ......    418 

who  mi^  be  appointed        .......    418 

appearanoe  to  be  entered  hj  .  ,  .  .  .  .418 

written  stateqeat   ........    (18 

remoral         .....,..,    418 

death  .........    418 

llabililT  for  ooata 418,  419 

ooabaof  .........    420 

oanaot  reoairo  money  or  vther  thing  without  lettre  of  Court    .  .    430 


>y  Google 


472  IITDBZ, 

H.  Fkga 

Habeas  Oorpii»— Sm  Cdbtodt  or  Iktahtb sss 

doee  not  nm  in  mofnraQ  .......    3K 

lot  That  porposaa  abolished       .....  .        280,  2M 

OHnetnm  towrit  beocmtiOTertedT  .'         .  .  .      S30 — 23S 

extent  of  relief 2»,  2U 

who  may  apply  tor         .......  .    SS4 

Court  oan  aalj  ootuider  what  is  proper  and  \egii  anftodj    .  S37,  S38 

Ealf-Brotber— 5m  Brotreb. 

Half' Slater— 9m  Bistzb. 

Belr— &)«  WBOirsFUL  PoasxsaiON. 

ot  ward  of  Oourt  of  Wards,  mit  by      .  .  p  •  ■  .     IH 

High  Conrt— Sm  Citstodt  of  lNF.urT8,  Gitabdiah,  Soit. 

law  adminiitered  by      .  .  .  .  .     S6, 78,  7t 

Infants  Bobjeot  to  its  Jmiadiotioa  oanaot  be  brought  imdv  Court  ot 

Wards 101 

Act  IS  of  I8«l  does  not  afleot  juriadiction  of  High  Cotut    .  .        IM,  319 

territorial  limite  of  jariadintion  ....  191, 192,  IM 

powers  of  High  Court  and  Distriot  Conrts  dictingoished       .  .  .    I9S 

jorisdictian  as  a  Court  of  Equity         ......    I9S 

ward  of  High  Court 217 

marriage  ot  wards  ..,,...         313,814 

ednoalJon  andmalntenanoe  ot  infant  .....        263,  SH 
settlement  ot  property  on  marriage     .  t  .  ,  .      326 — StS 

powers  over  property  ot  InfantB  .....       M3,  M4 

ule  or  mortgage  .  .  ,,..,.    344 

Hiring  minor  tor  immoral  pnipoee  ......    443 

Hlzaant,  period  of  .........    IW 

Husband  of  lataat—Sea  Wife,  Widow. 

Tight  of  goardianship  of  wife  (Hindn  law)   .  .  .  .  46, 4C 

. (Uahomedan  law)     .  .  .  7€,  77 

dn^  to  maintain  wife   .......         36S,  370 

CMahomedaa  law)        .  .  77, 266  n  (1) 

hosband  of  ward  of  Conrt  of  Wards    .  .  .  .  .  .11$ 

Oivil  Court  oennot  app<dnt  a  guardian  ot  wife,  nnleM  hneband  ie  a 

minor . .  ,  167 

tnneral  cerem<»iie8  ot   ,  .  ,  .  .       -    .  379 — 381 

neoeaeariea  supplied  to  .  ,  .  .  .  >       280— m 

I. 

Idiot  cannot  be  guardian 31,77 

Illegitimate  Oblldren— 5m  A.ax  or  Hajobiti,  Gdabdiah,  ICuntbmakcb. 

testamentary  appointment  ot  gnardian  .  .  .  84,  SS 

etatns    under  English  law        .......        88 

Hindulaw « 

Mahomedan  law  .  .  .  93, 98 

goardianahip,  English  law        ......  88—91 

■ Hindu  Uw .  91, 91 

Mihomedan  Uw  .  •       .  .  -        .  .  .  92,  (8 


zed.yGOOg[e 


INDEX.  478 

XUflgdtlmata  Ohildren-eMili.  Pkga 

ouBtod;    ..........     23B 

Immoral  Parpooe,  dispodng,  or  obtaining  poasesdon,  of  misot  for  443 

Immoveable  Property— 

purohMe  from  inoome  of  catate  tmdei  Court  of  Wards  .      12S 

prooedurs  whan  minor's  estate  eonsisbi  of ,  and  no  oer<aflaat«  oan  be 

ffntnted  ........  174,  ITS 

Imprlaonmant— Sm  False . 

Income — 

guardian  to  aooDmolate  .......      323 

ibTploa  inoome  of  eatatia  nnder  Conrt  of  Warda  .  .  124,126 

IiioambranoeB~.%«  HoKtoAaa. 

gnardian  ntsj  dischuge  .......      3G9 

Indian  Oontraot  Aot— Sm  Cohtbact. 

is  nst  ezhaostife  of  the  law  of  oontraota       .....      2TS 

Indian  H^orftj  Aot — 8t»  Aoe  of  Hajositt,  Civil  CouBTa  in  tbb 
MoFusBiL,  CoDKi  or  Wakdb. 
porpoee  of  Aot   .  .  .  .  .  .  .       2S 

its  proTiraoiu      ........  2a — SO 

tovhora  it  applies         ........       34 

does  not  alter  capaoi^  as  to  marriage,  dower,  divorce,  adoption      ,  .        29 

oapaoitf  of  personq  who  attained  majority  before  passing-  of  Aot  .  ,        80 

aot  to  affect  religion,  religlotu  ritea,  or  nsagea  ....        30 

its  effect  on  Acts  in  which  "  minor  "  Is  interpreted  for  special  pnriKMes      .  30,  31 

Infanoy— Sea  Fbaud,  Uajokitt,  Minoritz. 

Inbnt,  what  iaan.  .  ,  .1 

Infont  Wife— Sm  Wif«. 

Infidels,  marries  of  ......  .  297, 29S 

Initiatory  Ceremonies,  mother  cannot  perform  .41 

Insane  Person  cannot  be  gnaidian  .  .  .  36, 77 

Interoonrse  with  infant  when  poniahable  as  rape        ....       442 

Interest  on  seonritiea  (Court  of  Wards)  ....  ,121 

Intereata— 5as  CowKJcrnHa ,  Guabdiait  fob  the  Suit,  TSkti  Fbibitd. 

Inventory- 
to  be  delivered  by  Ckilleotoi      .  ,  ,  .  .    99, 100,  111 
by  Pablic  Curator  or  adminisbnitoT  ....      171 


Jain  Z<air,  age  of  mqoritr  vnder 
Jews,  age  of  majority  before  Majority  Act 
Joist  Oertlfloata  of  Administration 
Joint  Creditors  :  limitation  when  one  ia  minor 
Joint  Estates — See  PABrmoir. 
management  of  infant's  share 
Court  of  Wards  to  take  oharge  of  infant's  shaia 
eerlafioata  of  adntlniatiatdon  of  ahare  . 


DiQitized^yGOOgle 


474  INDEX. 

Joint  Proprietors—  P»g» 

vhen  Bol^ect  to  Court  of  Wards          .            .            .  ,            .            .      lUS 

piocednie  wben  one  or  more  oesM  to  be  disqiudified  .       102, 103,  I7C^  ITT 

Jodge— Sre  CtTiL  Courts  in  the  Mo^obbil,  Codbt.  ' 

dnt;  to  Appoint  gniv^Ian  (HAhomsdAn  law)  .            .        T3 

light  to  grre  in  marriage  .                         .        T4 


Kaxi—Ste  JuDOB. 

Kldnapplsg  443,  iU 

Karta-  Sm  Hahaqib. 

la  gnardian  of  ahaies  of  infant  membera  of  famil;  .  41, 313 

dn^  to  acooimt  .  '       .  ,  ,  .  .     Stt 


Land — See  IlOCOTBABLB  Fbopxkty. 


bjConrtof  WacdaoiOolleotar  .....  Iie,}S« 

effect  of  onranctioned  leaM  .  .        Il6n.{l) 

by  oeitifioate-ltolder      ......  .ITS— 181,  SSS 

lessee  who  has  acted  boH&Jida  ....  ,  .      IM 

power  of  gwudian         ........     3u 

for  how  long  Icbbb  by  guardian  ennrae  .  .      3£f 

by  mana^  apptdnted  by  Civil  Conrt  .  ,  ,      SiS 

Jit  earn  govenud  by  EnflUh  lam  in  Caletitta — 

anrrender  and  reneval       .....  .  .     SSG 

chafes  attending  lenemJ  ......      UT 

new  Ieo«ee  to  be  to  same  uses  .  .     S5J 

grant  of  rauowal  of  lease  by  infant        .....      SST 

grant  of  leasee        .......  .338 

Legaoj— 

Testing  of  .........       3S 


payment  to  OfBoial  Tnwtoe     ......  .438 

payment  into  Oonrt       ........      13> 

to  ward  cJ  Conrt  of  Waida     .......     43S 

Lender— &»  Mobtbaok. 

Leper  can  gire  in  adoption  .         47  n.  (S) 

Letters  of  Adminifltratlon— <3m  AimnuBniXion. 

Letting  minor  for  immoni  poipOM        ......      413 

LlablllUea  of  Infiants Zba  Vlll 

liabilil;  to  action  for  wtouga  .......     300 

>'— ft«  ofl«aioei  vinBt  orimiiu]  Uw      .  .  >  .  30(^301 


zed.yGOOgle 


INDKX.  475 

Pagfl 
Liability  of  Guardian— Sw  Bbbaob  or  Tbdbt,  Oheatdio,  Cobtbact, 
•Mabbiaqb. 
when  ^nilty  of  frand      ........    402 

foe  wute,  mal-admmiatiatioii  or  negllgenoe   .  .  .  .  ,    405 

to  Bcooont  .........    406 

Liability  of  Guardian  tor  the  Bolt  fox  oMta  .  .  418,  419,  420 

of  Next  Friend  forooets        .....        416,  417 

Iilbel :  Bait  agaimt  infuit  ........    300 

Iileaten  ant-  Gtoveni  or— 

to  control  Conuaifldoner ........      99 

tornkkeiolee      .........     99 

Limitation— 

oompl^nta  bj  or  against  appientloe     .  .  .  .  .  .    873 

suit  to  set  aaide  aale  tnada  dniing  minoritj    .....    990 


of  BultB  by  Iiifanto S90— 398 

Bolt  by  representative  of  infant  ......    391 

wtiea  repieeentatave  ondar  diBabUlt^   ......    391 

appIioationB  bf  infante  .......    392 

anit  when  one  joint  creditor  is  an  infant        .....    393 

when  onoe  time  boglns  to  ran  nothing:  Btope  it  ...  .    393 

proviuouB  for  limitation  of  mibB  are  of  general  applioation  .  .     393 

ftzoeptiona    ........         S93,  S94 

when  infant's  intereits  ue  in  obarge  of  guardian     ....    394 

Bnit  on  behalf  of  infant  ......         394,  39B 

benefits  given  to  infants  are  strictly  personal           .                      .           .    S9G 
fiaod 396 

Limitation  Act,  1877,  remores  difflcnlt;  as  to  age  of  majority        «.  31 

IiOdgllie  of  Infont:  dniy  of  guardian    .....        8(3,  804 

Loss  of  Caste— iS»  Oabtb. 

Lobs  of  Right— 
of  goardianBhip— Sm  OuaroDY,  Quardian. 

to  give  in  maitiage    ........      68 


Kagistrata— 5w  APFKBHTtoB,  Fathxb,  FoEaiDBiroT  Haoistbatb. 

Halntenanoe £m.  VII, 

of  apprentice      .........    87S 

of  ward  of  Comt  of  Waids— £Im  Ai^lowascb. 

when  estate  diaotiarged  ....    108 

when  guardian  appointed  by  Civil  Oonit  170,  S6S,  263,  306,  SOS 

powetof  Collector  when  Civil  Conithasdiieotad  him  to  takeohargeofaitate    176  * 
duty  of  father — Sea  Fathbb. 

can  only  be  direotl;  eoforced  bj  oriminal  law,  ,    24T 

powers  of  Criminal  Coorls  ure  firespeotive  of  natioaalitT   .  .SGI 

extent  of  those  poweis  .......    261 


DiQitized^yGOOgle 


476  IHDBX. 

Uainteavaoa—eontd.  Pk* 

power  of  Civil  Comts  .  .  ,     261  rt  «^- 

duty  o£  oertificate-lioldei:  .,,...  T    2aJ 

poweni  of  Higli  Court    .......        253,  SM 

when  can  be  given  .......       254 — Sol 

mast  bo  clear  fnnd  or  income         .....        2S4,  S5S 

infant's  interest  moit  be  vested    .....        2a4,  256 

GXceptionit     ........        356,  ££7 

can  be  given  in  spite  of  direction  to  accnmnlate  .    3m 

and  whether  or  not  directum  for  inuut«uanoe     ....    235 

no  obligation  on  mother  .....    35j 

cases  where  Conit  iriU  allow dniing  lifetime  of  father  .    S3S 

where  father's  income  insufBcient        .....        25S,  359 

where  other  children  nnprovided  for   ......    2S9 

where  tnut  in  marriage  settlement      ......    S6U 

when  gift  to  father  for .......    260 

dhty  of  gnardian  .....  262,  303—303 

oat  of  what  fnnd  will  be  given  ....  -  -    Xt 

iuoome  .........    263 

aocnmolations  of  income    .  >  .  .  .  .263 

where  mote  than  tme  fnnd  .....       263,  261 

when  allowed  ont  of  capital         .....       264,  2(i 

amonnt  allowed  ........    263 

when  father  and  mother  indigent        .....        26S,  266 

when  brothers  and  siaterH  unprovided  for        -  .  .        26S,  266 

provision  for  wife  and  chUdieu  ......    SC6 

for  husband    .  ,...-..    £53 

increase  of  allowance    .  ......  .266 

provisionf  for  special  expenditnte  ■  -  .  .  .266 

past  mamtenance  .......       261 — 36T 

allowaace  up  to  when  given      .......    363 

pajment  of  snms  expended  for  neoesaaties    .....    ^g$ 

accnmnlatiDns  .  .        '    .  .  .        268,  269 

to  whom  allowance  to  be  paid  .  -  .  .269 

provisions  of  Indian  Divorce  Aot         ......    27U 

power  of  trustees  holding  propert;  in  trust  for  infant         .  3O6   30; 

is  necessity  jnatifying  sale         ......        335^  53$ 

Mc^orlty— :S!0  Aok  of ,  Hihoritt. 

two  standards  set  np  by  Reg.  XXVI  of  1793  .  .18 

. Aot  XL  of  1868        .  .  .  ,  i9_  20 

question  not  of  procadnre,  but  of  capaof^     .  .  .  .32 

person  who  has  attained cannot  be  reduced  to  state  of  pupilage         ,      30 

presumption  as  to  (Mahomedan  law)  .  .  .42$ 

snits  pending  on  attaintment  of  .  .  -  .  .  ,    f^ 

Hanasement  of  Estate  imdeT  Court  of  Wards— iSte  Coubt  or  Waxdb. 
when  income  ioBnfficient  for  separate  a 
Court  may  give  lands  in  fana  01  IflUe 


zed.yGOOgle 


INDEX. 


477 


Hanagemant  of  Estate  nsder  OoTirt  of  Wards— Mutil. 

charges  of  mwiageiiieiit  .......    1S2 

priority  orei  KttjaohmBnt  .  ......    122 

by  fum  uid  direct  from  ColleotoT        .....        136,  136 

Xanager— £Em  Acoounts,  Cbbtifio&tk  or  ApiiivieTRA.TioH,  Ouakdiah, 

KUBTA,  LEABB,  NECEaBITT. 
fijurt  q^  Wardt— 

CoUeotor  to  report  who  ia  eligible  to  be   . 


Court  to  appoint 

■epotate  manager    . 

nb-manager 

may  manage  estate  of  mote  than 

ohoioeof 

distinct  from  offloe  of  gusrdli 

aame  person  may  be  appointed  to  both  ofDom 

Becnritj 

how  digpenged  with 

agreement  bj  manager 

breach  of  troBt 

ezecntion  of  dootunento 

power*  and  duties 

what  to  have  charge  of 

gnbordinate  to  Conrt  and  Collector 

mnet  deUver  eeala,  title^eda,  and  Becnritiw  to  Collector 

interest  on  Beoniitiea 

not  to  derive  beneflt  from  management 

ie  a  trustee  . 

debts  doe  bj 


114,  US 
.    US 


application  of  moniee 

anita  by  and  against  ward  . 

temnneration 

is  GFovemment  officer 

remoTal 

powers  when  aoocenion  diapnted  . 

appointed  by  Collector 
Appointed  by  Civil  Court— 

eoit  for  account      .... 

power  to  sell  or  mortgage 
Hindu  law — 

power  to  sell  or  mortgage 

powers  of  da  facto  manager 

description  of in  instrument  of  sale 

when  power  can  ba  eieroised        , 

what  neceeaity  will  justify  sale  or  incumbianoe— (&0  Nkobsbity)  S3n— 339 

when  beneflt  of  infant  jnatiflaB  aala 

sale  for  pnipoM  of  increasing  immediate  income 

hia  lepreseutatkniB  are  erideuoe  againat  wud  . 
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Karrlage—  Age 

of  Infanta  .  389 «( Mf . 

oapaoity  to  enter  into  —  not  &f(eoted  b;  ludian  Hajoritj  Act     .  29, 290 

BiMdn  lam  .........      2H 

OODsentof  ^aardituiB         .......      294 

murris^  of  infuit  is  \egai  Mid  oomplete  .  .  .  .       tS 

li^ht  to  give  in  muriage  ......  63 — GI 

loBB  of  right  ....  .  .        6S 

delegaljon  of  right  .  .  .  .  .  63,  M 

dsTolutioii  of  right  in  default  of  father  .  .  .  61 — SI 

right  of  mother  ,  ,  .41. 63 — fil 

mothei  Bhonld  be  oonmlted  .  .  .  .        65. 6S,  6S 

MahomeiUin  lam  .......         290—291 

right  to  give  in  manlage .  .  .  .  .        73  rt  wf . 

of  father       .,.,....        IS 

paternal  grandfaUier      ......        73 

executor  ..,...,.       73 

paternal  relaliona  ,  ,  .  .  .  73, 74 

mother      ...,.,.,        71 

matenud  relations  .14 

mowla  ool  mowalst         ......        74 

mli&g  authority  or  Jndge  .....        74 

female  guaidian  loses  right  h;  marriage  with  stranger  49 

minor  cannot  avoid  mama£«  oonteaot  when  entered  into  bj  father 

or  grandfather  ....  .73 

when  minor  may  contract  manlag«        .....       75 

oonaent  of  nearest  of  kin  ......        7S 

when  next  gnaidian  auiy  act        ......        75 

oonsent  of  gnarijans         .......      290 

Ckrirtiayu 294—296 

content  of  guardians         .....  .  296, 296 

icene  of  certidoate .......  ^     196 

Indian  Christian  Marriage  Act      .  .  .  .  .         SM— 296 

yatite  arittiniu  ........      296 

Partett   ,......'•..      S96 

lnfid«U 997,291 

dn^ot  guardian  aa  to  marriage  of  ward      ....        SIl— SIS 

Hindna 311,312 

MaliomedanB  ........      313 

to  prevent  nnfitting  m«rriage       ......      313 

marriage  of  guardian  with  ward,  ....         313, 313 

gnaidisn  not  to  make  prodt  ont  of  marriage  .  S13  n  (4) 

marriage  of  ward  of  High  Court        .....  313, 314 

suit  against  gnardian  for  speoiflo  performanoe  of  oontraiot  of  marriage      .    404 

(ot  breach  of  oontnwt  ,  .  404,  M» 

Marriage  Expenaea— 

provision  for       ........  266, 33S 

are  necenuiea  ....  ,  .  .  ,  37$ 
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(Hinda  l&w)  of  daogbten  ktc  aharge  cm  fathar'a  sBtate  ,  .  311, 312 
of  female  memben  of  minoi'a  famil  j  ,            ,            .            .      339 

H&rrlagfl  BeMemeut—Set  Hauuxmancs. 

duty  of  guardian  .•..,.,.      326 

Bettlement  of  pn^wrl^  bjr  High  Coort  ....         826—328 

pioTiaionB  of  settlemeat  ......  377, 378 

Kaater — Set  Apprsntiob,  Sohoouiastbh. 

Maternal  Aunt — See  Aukt. 

Uaternal  Qrandibtlier—SM  QButDrATHBa. 

UatemaJ  Grondmotber— &a  Qkandkothxb. 

Uaternal  Qreat  Orandmotber :  right  of  giuudiantUp  (Hahomedan  Uw)      67 

Uaternal  Relatlona— 

right  of  gaardlanahip  (Hindn  lav)  .  .....        45 

■ to  give  In  marriage  (Mahomedan  taw)  .  .  .71 

Hatental  Unole— Sm  Unclx. 

Kssne  ProfltB,  whea  Bale  set  aside,  pnichaBei  must  eooonnt  for        .  .      400 

Itinar—See  Aob  of  Uajoiuty,  CrriL  Cocbts  ix  thb  MorussiL,  Cubtods 
OF  Ikfahtb,  Coukt  of  Wabdb,  Fbmai-b  Infant,  Gdabdiab. 
what  ia  a  minor  .... 
'  mlnoi "  in  Coorb  of  Waida  Act 
Act  XL  of  1858 


Act 
-  Hindn  Willa  Act 


23,140 
12—17,  32,  147, 167 


-  Limitation  Act 


-  GoTemment  Savinga  Bank  Aot 

.  Indian  Christian  Mamage  Ad 


n  those  Aoti  . 


efieot  of  Indian  Hajorit;  Act  oi 

cannot  be  gnardian       .... 

Klnority— 

when  in  iMoe :  harden  of  proof 
eridenceof        ..... 
presDinption  nnder  Mahomedan  law  , 

plea  can  be  naed  only  tor  protection  of  minor 

Uitblla  Soliool,  age  of  majority  according  to 

Mofoaail  Civil  GonrtB— iSm  dm.  Coubts  in  thk  Hofusbil. 

Money- 
infant  oan  reoorer  money  paid  ......      376 

reodved  I^  manager  nnder  Court  of  Warda  .....      133 

in  hands  of  Ctdlector  or  manager,  attachment  against  .  .     133 

paid  in  diaohaige  of  mortgage  .....  4SG,  496 

Monthly  Aeooonta- Am  AccouHTa 

XoonsUf— 

enqoiriee  and  proceedings  nnder  Aot  XL  of  1S5S     .  .  IBS  n.  (1),  16S 
Aot  IX  of  1861                  .  .228 

Mortgage— &e  IvonMBOANCss.  FoBEOLOstms,  Fraud,  Hajcagbr. 

anrplns  Inooma  cannot  be  ioTcated  hj  Conrt  of  Wards  on  —      ,  .      130 
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Xortgage— «Mti.  Tagt 

b;rCoartof  Waida .  \3t.Hi 

hj  oertiOiMte-holdcr     .......  178— ISl,»i 

by  Hindu  manager        .......  &9D,  331 

\3j  (purdlan  (Haliomedan  law)           .                                    .            .  .331 

except    imdeT  Hinda  law  no  penon  otitaT  than  properly  mnulitilted 

gnardian  can  mortgage         ....                        .  .331 

by  High  Court    . .     3(4 

burden  of  proof  in  suit  to  set  aside    .....  348— Sil 

Mortgagee— 
Bindu  (d  ID- 
bound  to  enqniie  as  to  ceoead^   .....  3<G — MB 

need  not  see  to  applioation  of  mortgage  money  .           .           .  .    34t 

mnst  not  tab  nnfaii  advantage  of  gnardian      .            .  .318 

mnat  piore  neoeeaity  on  enqniiy  .....  348 — SU 

Staluniudaii  law — 

dnty  B8  to  euqniry    .            .            .                        .            .            .  .314 

oonveyanoe  of  estate  ot  minor     .           .           .           .          .  .433 

oonTByanoe  ot  oontlngent  rights  .                     ...  433, 434 

money  paid  in  diaobarge  of  mortg^e      ....  435, 43fi 

Hotlter— 5«  GoABDiAN,  iNiiUTOBr  Cbrsmonieb,  ILlbbuob,  Bilioioijs 
EDUCATiotr. 
Bindn  lara — 

father  may  ezclnde  from  gnardianahip    . 


tight  of  gnaidianship 


<t  act  nnder  advice  and  oontrol  of  hneband'i  ida- 


3S,41 


gnaidianship  of  eon's  widow 

rlg-ht  to  give  in  adoption   . 

may  depute  male  relation  to  perform  lellgloiia  ceremonies 
Mahemtdaii  Ian — 

right  to  custody      .... 

when  disqualified    .... 

loss  of  right  by  re-marriage 

neglect  to  support  Infant  . 

illegitimate  childien  .  . 

Englith  Ian — 

right  of  guardianship 

oaanot  tqipoint  gnardlan  . 

Conrii  may  look  at  appointment  by  her    . 

cannot  interfere  with  testamentary  guardian 

illegitimate  children 

suit  by withont  certificate  of  administration 

removal  from  guardianship 
mnst  bring  up  child  in  father's  lellgicn 
obligation  to  maintain  children  • 

Konmer— iSn  Pbotobioiul  ^— 
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Trben  minoi'B  astate  consiEts  ol and  no  oertificate  can  be  granted, 

procedure        .........    169 

power  of  g^oaidiaa  over (UahoDiediin  law)        ....    313 

■owU-Ool-mowalat  :  riglit  to  give  in  marriage  .74 


HatlTe  GbrlstlaiiB— Sn>  Aqk  o*  Majoritc,  HAXBiAam. 
K&toral  Ouardlan— &0  Qoakbiam. 
Kear  G-aardlaiiB  (Bfahomedanlaw)— 

who  are .........      6J 

entitled  to  management  of  estate  .....      68 

ttieirpowen 331,311,343 

Hear  RetatlTea  when  entitled  to  oertlflaate  of  administratiOB  .      164—16} 

Hooflsaarles— 

pajment  of  nmnB  expended  for  ......    268 

anppUed  to  infant  can  be  reoovered  bou  estate         .  .  .    2TS 

what  are .  .      '     .  .  .  .       277—286 

ouppUed  to  wife  and  ohildren  of  infant  ....        279,  2S0 

to  husband  of  infant  ......         280,  2S1 

oontraot  conatmed  for  benefit  of  infant  ....         283, 286 

bow  far  qnantit;  affects  liability  of  infant     ....       283—285 
when  infant  has  allowanoe  or  inoome  .....    286 

money  rapplied  or  paid  for .....        286,  287 

liability  of  infant  independent  of  oontiaot      .  .  .  ,  .    287 

Heoessitj- 
Hindu  lam — 

jnstlfiee  giving  in  adoption  ....      60 

need  not  be  recited  in  inatmment  of  aale  .  .333 

when  joBtlfiea  sale  or  inounibrance         ....      33S — S3t^ 

maintenanoe  of  infant       ......         S36,  336 

payment  of  debts  of  anoeetoi        .....         336, 337 

performanoe  of  indiipensable  religions  oeremony  .  .    33S 

marriage  expense*  .....  ^i  .         338, 339 

litigation  .  .  .  .  .  .  .339 

payment  of  QoTemraent  revenne  ......    839 

ptLTobaoer  oi  mortgagee  bonnd  to  enqniie  ae  to  .  .  .  .    84G 

real  existeaoe  not  oonditlon  precedent  to  validity  of  oharge     .  .    318 

bnrden  of  proof  Of 3*8—362 

MakomaiUit  lair — 

dnty  of  pnrchaser  and  mortgagee  to  eminire  aa  to  .        8fi4, 3Gfi 

Negllgeno*— 

suit  against  infant         .,...■..     300 
of  goardian  in  niife         .......         882, 12S 

Nephew  (Hahomedan  law)— 

right  of  gaardianahip    ........      71 

to  give  in  mairiace ,  73, 71 

61 
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Next  Friend—  p^ 
in  BoitB  bj  muds  of  CoDirt  of  Wiudti   ....            12S,  12fi,I2T 

coste  of  saoh  ndta                                                    .           ,           ,  .127 

povor  to  oompiomiM  mits       •■..,.  364, 36£ 

Buit  oa  behalf  of  iofiutmiut  be  bj  — -       .          ...           .  .4)1 

who  may  bo        .           ,          .                                           ,           .  - ,   41S 

panper 41!,415 

intersflt  must  not  oonflict  with  th&t  of  intuit  .     316, 41S,  414, 415 

on  application  by  infant          ,           ,                     .           .           ,  .lit 

pMnt  filed  witbont  next  Mend          ■          .           .           .           .  414, 41t 

MmoTal   ...,...,            .  ,    419 

retirement           ...            ....            .  ,    4li 

on  death  or  nmoTal,  prooeedings  stayed                                         .  ,    4IS 

applioatlon  tor^ipointmentof  new .            ,            .  .    4IS 

who  may  apply  .           ,  .    41G 

liability  for  oofltB            .......  416,417 

when  may  rODOTer  costB  from  niinoT   .....  416,417 

cannot  receive  money  oi  other  thing'  witlumt  leave  of  Oontt          .  .    420 

discharge  when  infant  attains  majority          ....  4!S,  430 

cannot  continne  snit  after  death  or  majority  of  infant         .            .  .431 

Nleoe:  right  of  gnardianehip  (Hahomedan  law)            .           .  .67 

Notloe— 

of  application  for  oertifloate  of  administration          .  .    1S9 

to  purcheMT  at  ezecotfon.Ml»  ......  377, 178 

to  infant,  Bsrrioe  of       .           .                     ,  ,    44S 


Of&ncas— &«  CniKBa.  | 

Officer  (Ooort  of  Warde)— Sm  Ebtablishmziit.  i 

neglecting  to  ecoocnt  or  give  np  property      .  .  ,  .         133,  1!(  I 

removal  of  ■■■■....,    13S  I 

Offlolal  Trastee,  payment  of  gift  or  legacy  to  .  .  .  .  .    43S 

Onns  Probandl— i%s  Bubdbh  or  Pjtoov.  | 

Option  b;  infant  as  to  oostody      ......        239—343 

Orders— Sm  Cusiodt  or  Infahts,  Dbcbee. 

made  In  inita  or  on  applioatlon.  Infant  not  being  i^tresented  ,  ,    4SI 

Orphan  cftunot  be  adopted  .....  .  ,     61 

Outoaat— &B  Cabtk. 

cannot  perform  Teliglona  oeremonies   ....  .  .     61 


Panolu^et,  lefereuoe  to,  by  (fnaidlan 

PapoTB— 

ColIeotoT  to  take  ohu^  of 

he  m^  hieak  open  box  to  leaioh  for 

ParseoB,  marriage  of 
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Partition—  Page 

by  Court  of  Wwds         .,..,.,.    136 
mjt  for    ........  .       336,  326 

by  urbltnhm  or  Colleotor  .....  .326 

Partnerahlp— Sm  Akcbstral  T&adbh. 

ouinot  be  appointed  gromliwi  ......      87 

infant  partoar     .,,..,..        388,  289 
his  liabiUtiy 288,  389,  389 

Paternal  Annt— 'Sw  Aijkt. 

_ Oranil&tlier— Sga  Granhfathbb. 

Orandmother— ^iw  Grabdmothbb. 

Belatlons— &«  Odasdian,  Marriaqe. 

Pauper  next  Friend  ......       412, 113 

Permanent  Settlement  .  ■  -         ■  .94 

Permission  to  adopt— &>  Adoption. 

Person— Sue  Oustodt  of  Infaitts,  Ouabdiah. 

Petition  foi  appointment  of  Gnsrdiau- ,Sm  Ouauiias. 

Plaos  of  Residence- &M  Losoino. 

powot  of  goaidian  as  to  .  .  .    307 

he  cannot  lemove  infant  out  of  jnrisdlotioa  .....    308 

Possession- 5««  Whohofdl  Possession. 

Pre-emption- 

eseroise  of  light  by  guardian    .......     3G9 

limitation  .........    391 

Presldenoj  Haglstrate- &e  Father. 

custody  of  female  ohild  abdnoted  or  detained  for  nnlawfol  pncpOM  .    243 

Price,  adeqnaoy  of ,  to  bo  oonsideied  in  detenulDuig  rolidity  of  ealo    .       353,  354 

Probate- 
will  simply  oont^nlDg  appointment  of  Knardioa  not  enUUsd  to     .  .86 
cannot  ba  granted  to  minor       ......        436,  437 

ProoeedlngB  on  bebatf  of  Infants— 

when  oratifloate  of  Hdmiuiitradon  neoeaeary  ,  .        161,  152 

Process- Sm  Attachmbht,  Suit. 

Prodnotlon— SesOoLLEcroR,  CirBTODir  or  Ikvakts. 

of  ward  of  Ctomt  of  Wards      .....  110— lla 

Profbsslonal  Honrner  oannot  be  goaidian  (Hahomedan  law)—        .  S8 

Profbaalonal  Slngrer  cannot  be  gnardian  (Mahomedan  law)—  66 

Profligate  oannot  be  goardian  {Hahomedftn  law) —  .  .66 

Proof— &»  Burden  of . 

Propert7 — See  Certificate  of  Adxinistbatiok,  Collector,  Cocbt  op 
Wabdb,  Guardian,  Haitaobr, 
neglect  of  manager  to  deliver  proper^  ....       123,  124 

Prostltntlon,  diapomng  or  obtaining  poaiesaion  of  infant  for  pnrpoaea  of      .    443 

Pnhertj  (Mahomodan  law)— 

is  test  of  majority  .  .   4,  6 

IrresistiblB  presnmption  as  to    .  .6 

declaration  by  infant  as  to        .  ■  .  .  -    428 

Public  Accountants,  nuutagei  and  guardian  under  Conrt  of  Wards  are      .    133 
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PuWlo  Cnrator—  P*ge 
grant  ot  oetUfloate  to              .......    169 

oumot  be  gnatdimi  of  peraoa               .            .            .                        .  .169 

entitled  to  aonuniBsion               ...            .            .            .  .    17i} 

how  to  dispoee  of  DKHiiee  reoeiTed  bj  him     .           .           .           .  .    17» 

inventoir                      ......           .  .    HI 

acoaouta               ...            ...            ,            .  .    I'l 

Bommary  enqoiry  into  inTentorj  and  aoooDiitB                                  .  .171 

P-OrOliase— 5«ff  lUUOTEASLE  PSOPEitTI,  SECDBITIBS,  &A1X, 

bj  ^iiftrdiaxi        -..-,....    S5S 
Pnrohaaer  at  Exeoutlon-Sale— 

when  may  be  requited  to  give  up  parohsae    ....  377— 37S 

bon&fidt without  notice    ,                        .            .            .            .  .    37S 

with  notice                              -                     .           ..  877,37* 

ftand S7S 

Purchaser  from  Chianllaii^'Ses  CoirrBAcr,  P£jk,UD. 
Hindu  Um — 

bound  to  enquire  aa  to  neoeflei^  .....  346— 31S 

need  not  see  to  apidioation  of  pDrdhaa^uKMiej  .           .           .  .31$ 

must  not  take  unfair  advantage  of  piardian     ,           .           ,  .    3J^ 

proof  ot  necessity  .......  940—3^2 

Mahemedart  laic — 

dn^  of  poTchMei  as  to  enquiry   .....  SU,  XiJ 

Purdalmaalieeii— 

certiSoate  of  administration  may  be  giauted  to         .            ,            .  .166 

infant  must  be  brought  into  Coim  when  enqniry  as  to  onsto^      .  .    ^i 

sale  01  morl^age  by       .            .            .            .            .            .            .  .Hi 


R^ve,  iuteroooree  witli  infant  when  puniahaUe  as        .            ,            .  .4-12 

Batlfloatlon— 5^0  Atiosnex,  Sbbticb. 

of  marriage  (Habomedan  law)            .....  291—193 

of  release  given  to  guardian    ....            .            .  323,  313 

lapee  of  time 322,  323 

of  aots  of  guardian        ......            .  883— 3«? 

what  amounts  to 383— 3S8 

mere  delay  is  not  .  .......    38fi 

where  infant  is  taking  upon  himself  a  liability                     .            .  .387 

wbeie  oot  ia  one  whiob  infant  ought  in  faimew  to  oonfirm            .  ,    3fi7 

apparent  acqniescenoe   .......  387  n.  (f ) 

of  lease   ..........    3.^8 

ie.sale  of  prt^rty       .           .           .                                .           .  .    m 

cases  where  absence  of  repodiaticm  amounts  to  ratificalioa  .           .  388,  3i^9 

withdrawal  of    .                                           .                     .  .390 

Recall  of  certificate  of  admiulBtration    .....  183- ISfi 

Booeipt— 

loi  poichase-money  on  sale  by  trustae                      .           .          .  ,313 
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Receipt— «mi.  Pago 

power  of  guardian  to  grant      ......      376  n  (1) 


RefOsal— 

of  Court  of  Wards  to  admit  minor  pn^iietor  ....    lOS 

of  Koatdian  to  give  np  ward    .....  .  .    Ill 

RegiBtratlon  of  docnment  ezwated  by  minor  .....     Hi 

Beirnlatlona— 

1793-1 94 

TIU,  eeo.  23 7 

X  ........  94,  96 

tte  geuenl  Mhemo     .......      96 

extension  of  its  piovisi<»ii»    ...  ...      97 

eeo.  G    .  .  .  .  .  ,  .105 


XXVI,  ■ 
1796— III 
1799— T, 


1800—1 Ha,  m 

1803— m  .  .    ■ VI 

1806— Vm,  8M.  2» 97 

1828— TI 97 

1829—1,  Beo.  1 97 

Relations- JM  Feualb ,  Uabhiaqb,  Hatebnal . 

near when  entitled  to  oertifloate  of  administration  IM— 167 

leare  to  bring  suit  witbont  oertiflcate  .....    152 


of  Tight  of  guardianship  by  father     ......    209 

given  bj  ward  to  gnardian      ......        318—320 

wards  must  be  aoqaainted  with  facta  and  with  nature  of  their  rights       .    S2t 
family  arrangement      ........    322 

ratification  of  release    .......        822,  3S3 

lapse  of  time  not  a  ratification  ......    323 

Religion— iiM  Fehale  Intani. 

not  aSeoted  by  Indian  Majority  Act    ■  .  .  .30 

change  of b?  gnaidian      .  .  .  .61,  62,  211,  212 

Religions  Oeremooies— 

mother  may  depute  male  relation  to  perform  .  .  .  B7,  68 

gnardiui  to  provide  for  expenses       .  .63 
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Bellgioiia  Ceremonies— oMiei.  Pagv 

application  of  infant's  income  ......    366 

when  necensaiiaa  ........    Z79 

whan  ezpensee  justify  Bale  of  proper^  .....    S3S 

Bellffioas  Ednoatlon  of  Infonts  .  .   XB  et  tef. 

waivei  of  right  bj  lather  ,  .  .  .211 

ohange  at  religion  bj  goaidian  ......    211 

in  what  religion  obildren  t«  be  bronght  np    .  .  .  .  .    SIO 

wlBhea  of  father  to  be  respected  .  .  .310 
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TenoTeB—  ' 
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